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in New York State 


With nearly three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
_tion in the handling of estate and 
trust problems of their clients re- 
quiring special attention in thisstate. 


177 Montague St.—Brooklyn Greater New York QE 
New York Office—26 Broad St. 


One of the oldest Trust»Companties in the United States 


New York Escrows 


If you have any documents pertaining to New York real 
estate to be piaced in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing rea! estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and Trust Company 


175 REMSEN STREET 
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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”’—Milton 


To assist fiduciaries in selecting and advising on desirable schools for their 
minor beneficiaries, Trust Companies has established a SCHOOL BUREAU. 

Authoritative and first-hand information has been obtained from numerous 
sources, and staff members have personally visited over 80 schools to assure 
careful: selectivity from among the 4000 private schools. 

Write for information forms, or for dossiers of any school listed in this 
Directory. Our year of research is at your service on any special problem. 
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Menlo School and Junior College 


Two Schools—Same Campus 
Near Stanford University 
Non-military Non-sectarian Non-profit 
High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
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A Beautiful Will in the Christmas Spirit 


WILLISTON FISH, Esq. 


“I, Charles Lounsbury, being of sound mind and disposing memory, do 
hereby make and publish this my last will and testament, in order as justly as 
may be to distribute my interest in the world among succeeding men. 

“That part of my interest which is known in law and recognized in the 
sheep-bound volumes as my property, being inconsiderable and of no account, 
I make no disposal of in this my will. 

““My right to live, being but a life estate, is not at my disposal, but these 
things excepted all else in the world I now proceed to devise and bequeath: 
“Stem: I give to good fathers and mothers, in trust for their children, all good 
little words of praise and encouragement, and all quaint pet names and endear- 
ments, and I charge said parents to use them justly and generously, as the needs 
of their children may require. 


“Stem; I leave to children inclusively, but only for the term of their childhood, 
all and every, the flowers of the fields and the blossoms of the woods, with the 
right to play among them freely, according to the customs of children, warning 
them at the same time against thistles and thorns. And I devise to children the 
banks of the brooks, and the golden sands beneath the waters thereof, and the 
odors of the willows that dip therein, and the white clouds that float high over 
the giant trees. And I leave the children the long, long days to be merry in, in 
a thousand ways, and the night and the moon and the train of the Milky Way 
to wonder at, but subject nevertheless to the rights hereinafter given to lovers. 


“Btem: I devise to boys jointly all the useful idle fields and commons where 
ball may be played; all pleasant waters where one may swim; all snow-clad 
hills where one may coast and all streams and ponds where one may fish, or 
where, when grim Winter comes, one may skate; to have and to hold the same 
for the period of their boyhood. And all meadows with the clover blossoms and 
butterflies thereof, the woods and their appurtenances, the squirrels and birds, 
and echoes and strange noises, and all distant places which may be visited, to- 
gether with the adventures there found ,and I give to said boys each his own 
place at the fireside at night, with all pictures that may be seen in the burning 
wood, to enjoy without let or hindrance, and without any incumbrance of care. 
“Stem: I give and bequeath to girls all beauty and gentleness; and to them I 
give the crown of purity and innocence which is theirs by right of birth and sex; 
and also in due season the abiding love of brave and generous husbands, and 
the divine trust of motherhood. 

“Stem: To young men jointly I devise and bequeath all boisterous, inspiring 
sports of rivalry, and I give to them the disdain of weakness and undaunted 
confidence in their own strength, though they are rude. I give them the power 
to make lasting friendships and of possessing companions, and to them exclu- 
sively I give all merry songs and brave choruses, to sing with lusty voices. 
“Ptem: To lovers, I devise their imaginary world, with whaever they may 
need, as the stars of the sky, the red roses by the wall of the hawthorn, the 
sweet strains of music, and aught else by which they may desire to figure to 
each other the lastingness and beauty of their love. 

“Stem: And to those who are no longer children or youths or lovers, I leave 
memory, and I bequeath to them the volumes of the poems of Burns and 
Shakespeare and of other poets, if there be others, to the end that they may live 
over the old days again, freely and fully, without tithe or diminution. 


“Stem; To our loved ones with snowy crowns I bequeath the happiness of 


old age, the love and gratitude of their children, until they fall asleep.” 
Reprinted by courtesy of Harper; first printed June, 1910. 





Editorial 
Tradition and Change 
TRUST COMPANIES CHANGES NAME TO TRUSTS and ESTATES 


“No other financial institutions of comparatively recent growth have 
made such giant strides and at the same time are so little understood ex- 
cept by those immediately interested.” 

From Inaugural Issue of Trust Companies—March 1904 


ND a third of a century later that is still too true of the trust in- 
stitution. The intervening years have, however, seen the “coming 
of age” of the corporate fiduciary on a nation-wide scale, and as a 
potentially powerful factor in American social as well as financial life. 

When Trust Companies was started in 1904, at the request of the 
then leaders in the field, to provide both a formative and informative 
co-ordinating medium dedicated to the progress of the trust company 
movement, the distinction between them and the Banks was sharp, to 
say the least. Today, that distinction has largely disappeared; dis- 
sociation of the commercial and trust business is a functional rather than 
a nominal question, as many communities are provided efficient trust 
services by state or national banks as well as by trust companies. 

The transcending problem of the corporate fiduciaries at present 
is not one of name, of operating procedure, or other matter of tech- 
nique; it is one of effective service under new conditions—and the 
assurance that everything possible will be done to bring the public or 
interested groups thereof, into closer contact with them, so that from 
the better acquaintance shall come the greater respect and wider use 
which the record of trust institution performance so well justifies. 

The discussion and application of improved methods of internal 
administration and logical economies are very necessary—in fact major 
contributions to this end have been made by the magazine—but intro- 
spection is only half the battle. The support or lack of it on the part 
of the Public, Governmental agencies, the Bar, Life Underwriters, the 
Press, can make the best of these efforts highly effective or unavailing. 

It is in recognition of these needs for a closer liasson with leaders 
in other fields, for an advocate of broader influence, that we take leave, 
with the December issue, of a name honored for 34 years throughout 
the fiduciary world: TRUST COMPANIES. 

The traditions, the principles, the spirit of honest and constructive 
journalism which we have endeavored with unstinting energy to give 
to corporate fiduciaries will be continued under the new magazine title 
(effective with the January 1939 issue) of TRUSTS and ESTATES. 
Ownership, policies and personnel remain the same. 

It is not without profound regret, and only after consultation 
with representative trust men in many states, that we take this step, 
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and in departing from a name which has both recorded and made trust 
history, which has been cited by almost every lasting reference or text 









on fiduciary affairs, and which has the respect of the eminent author- 
ities in every affiliated field of contact, pledge ourselves to steer with 
all the courage and forthrightness to which the Fourth Estate is heir, 
toward the goal of our masthead title: 

“A Monthly Magazine Devoted to the Interests of Fiduciaries” 

We accept the added tasks that this change implies—including 
primary concern as to the most efficient service for trustors and trust 
or estate beneficiaries—in the belief that we may contribute, to an ever 
greater degree, to public recognition of the capable and alert fidu- 
ciaries as the greatest leaders in the defense of their just property 
rights, without which so many human rights would be hollow phrases. 

May we take this occasion to express the sincere thanks not only 
of ourselves but on behalf of every honorable fiduciary, to those trust 
institutions which, through their broad vision, unselfish interest in the 
cause of trusteeship and wholehearted cooperation have rendered us 
the support necessary to provide their only independent forum, chron- 


icle and champion. 
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The Quick and the Dead 


ERHAPS it is more significant than 

we realize that people in every part 
of the world celebrate New Year’s Day— 
instead of commemorating the one pre- 
vious, or Old Year’s Day. It is that abil- 
ity to keep looking ahead, that continual 
revival of hopes and reaffirmation of illu- 
sions which gives us new resolution— 
marks us apart as the superior beings 
and generates courage not just to carry 
on but to carry forward. 


At this season we may well pause a 
moment to take stock of that largest part 
of our daily activities—our business life. 
What of the future? There is a rather 
widespread attitude of pessimism over 
the outlook for trusteeship. We have 
witnessed the breaking up of large for- 
tunes, the shrinkage of moderate ones. 
Our business has borne the brunt of tax- 
ation—if not income then of inheritance. 
Investments—our stock in trade—have 
taken a shellacing from the depression, 
and from its residual condition of low 
money rates. Even the philosophy of 
capitalism and its counterparts—inherit- 
ance rights and trusts—has been under 
attack from political, academic and even 
some economic sniping squads. 

But what good is an institution, or 
any man, that cannot withstand tests of 
adversity, criticism and change? So 


long as human nature remains what it 


is—and it developed Capitalism to meet 
its desires—the trust institution will re- 
main, in fact, its sphere will expand. 
Forms and techniques may change—es- 
sentials have roots too deep to be blown 
away by the winds of ideologies or gusts 
of economic adversity. 

Sensational generalities about the un- 
profitability of trust departments have 
done much good, and much damage. In 
too many instances it has constituted the 
first formal introduction of the depart- 
ment to the bank president and directors, 
often occasioning unjustified cutting of 
trust salaries, facilities and standards. 

While gross earnings of banks have 
declined from 30% to 40% during the 
past 10 years, it should be emphatically 
noted that during the same period, gross 
earnings of trust departments increased 
between 50% and 100%. That should be 
a clear enough vane to show which way 
the wind is blowing. 

It has often been remarked that many 
a trust department is “the tail that wags 
the dog.” Indiscriminate retrenchment 
in this vital and growing phase of bank- 
ing, as contrasted with those services 
which are drying up would be a clear 
case of biting the tail that feeds them. 

True, huge estates are being decim- 
ated; we cannot count on multi-million 
accounts as a specialty in any trust shop. 
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But before we fall under the spell of the 
professional prophets of doom, let us look 
at the fact that 65% of very worth- 
while trust and estate appointments 
($250,000 and over) are right now going 
to individuals. Let us bear in mind the 
opportunities which proper development 
of the common trust fund holds for more 
efficient handling of small funds. 


True, the actuarial tables show an in- 
creasing longevity of men, which cuts 
down the widow-hood period and the du- 
ration of testamentary trusts. But the 
living trust has many logical advantages 
which only require public knowledge for 
acceptance. And close beneficiary rela- 
tions combined with good services should 
enable translation of a greater number 
of terminations into new accounts. 

True, net earnings in many instances 
are at or below the black figure line. But 
in probably an equal number of cases— 
often in the same localities—they are 
not. What makes the difference? When 
we get that answer we will be started 
on the high road to respectable profits. 
Too frequently these loss figures are but 


a revelation of past mistakes in accept- 
ance of undesirable business, of fee-cut- 
ting, of long-unrevised fee statutes, of 
the “‘free service” era when many com- 
mercial bankers forced the trust depart- 
ment into odd jobs or salvage work. 


For the first time in trust history we 
have made a general inventory, and nat- 
urally found some goods on the shelf that 
couldn’t be moved at a profit, or that 
some have been sold at a regular loss. 
We now know the worse, and can plan 
reorders more intelligently. We have 
also discovered excessive costs, as in re- 
cord keeping work, mortgage and real 
estate management, etc. This is the first 
step toward improved efficiency and econ- 
omy in operations. 

Life insurance optional settlements, in- 
vestment counsel and even brokerage ac- 
counts have laid heavy barrage on in- 
vestors and savers. Trustees, unfor- 
tunately, have been hindered by the lack 
of a “record” of their investment per- 
formance—possibly the common trust 
fund or the discretionary insurance trust 
offer vehicles on which comparable anal- 
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yses can be established. The business 
insurance trust is yet in its infancy, but 
has real advantages to offer. The invest- 
ment management account is one of the 
most effective, and neglected tools in the . 
trust shed and promises to open new 
fields for beneficial, profitable service. 

Not many years ago the institutional 
investor services loudly bemoaned the 
lack of “security-mindedness” of the pub- 
lic. Can anyone doubt that we have that 
today? Efficient life insurance and trus- 
teeship are the logical heirs to this move- 
ment. The pension fund trust is but one 
of several promising but undeveloped ac- 
tivities for the corporate fiduciary. 

The whole theory of corporate inves- 
tor protection, epitomized by the Secur- 
ities and Exchange Act, constitutes an 
open invitation to greater service under 
corporate trusteeship and agencies. It: 
would be time well spent to figure out 
how contributions can be made to these 
objectives by fiduciaries, with,-of course, 
adequate compensation for added duties. 

We may have to adjust our services 
to changed conditions, revise some old 
ideas of proper legislation or drafting of 
trust instruments, recognize that we may 
be in for a long period of money-rates 
and investment yields at around 3% in- 
stead of the traditional 6%. The fact 
that we are in a managed-money econ- 
omy has been largely overlooked—its 
implications will have to be studied and 
applied. But this will doubtless force 
more and more reliance on capable fidu- 
ciaries with investment research facili- 
ties. Then too, the Annuity Trust idea 
has been so successful as to warrant far 
more extensive consideration. 

The disciples of pessimism have been 
looking backward ten years; not forward 
even ten weeks. The defeatism of those 
who cannot see a bright future for corpo- 
rate fiduciaries, does not appear warrant- 
ed by the facts, and should not be toler- 
ated. It is the mark of static shrink- 
ing or the lack of it. The strain has 
been severe, but under the leadership of 
courageous men of vision, who will point 
the way to constructive readjustment, 
trusteeship can look ahead to great op- 
portunities under revitalized manage- 
ment. 
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City Bank Farmers ‘Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also equipped to serve 
corporations as transfer agent, reg- 
istrar, corporate trustee, or in other 
agency capacities. 

You are cordially invited to dis- 
cuss with one of our officers the 
services the Trust Company is or- 


ganized to render. 


City Bank Farmers 
a Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street;; 
Brooklyn Office: 181 Montague Street 





Investments in the Construction Industry 
PART 1 OF SERIES “DYNAMIC INVESTMENT TRENDS” 


Revision of Financing and Organization in Building Operations 


THOMAS S. HOLDEN 
Vice President in Charge of Statistics and Research, F. W. Dodge Corp., New York 


By a plan of exceptional selectivity in bringing together the candid viewpoint 
of eminent independent analysts, operating experts and trade observers in each 
major industry, we have innovated a service which fills the neglected gap in in- 
vestment analysis—that of economic and technological “termites” and constructive 
trends affecting long-range prospects. 

The building and construction industries are among the most important in the 
country in their effect upon business activity and number of persons employed, 
directly and indirectly. Mr. Holden portrays a comprehensive picture of the diver- 
sified investment opportunities in these industries and of recent and impending 
changes in financing practices. The basic factor affecting the long term outlook 
for the industry is the trend of population. Mr. Bober emphasizes the influence 
of the “time lag” and the potentialities of a replacement market for building. 
The latter will become especially important as the population trend changes. 
Partial prefabrication is a factor of primary importance in the view of Mr. Mason, 
who discusses briefly the technological changes occurring in the building field and 
indicates the various industries affected thereby. Building costs are not discussed 
here, as over a period of time, it is their relationship to rents which is important 
—not their absolute level. Another factor which will undoubtedly play an im- 


portant role in the future is the development of large low-cost housing projects 
with governmental aid and public works projects (e.g. roads, irrigation, power 
projects, etc.)—Jnvestment Editor’s Note 


INCE more than 70 per cent of the 
fixed wealth of the country is repre- 
sented by land, buildings and engineer- 
ing structures, it would be somewhat dif- 
ficult for a lending institution to main- 
tain a diversified portfolio of securities 
without financing, directly or indirectly, 
a great deal of real estate and construc- 
tion. Since the estimated total value of 
these three categories of wealth amount- 
ed in 1930 to more than three hundred 
billions of dollars, the range of invest- 
ments for trust and institutional funds 
should be very great, which in fact it is. 
The recent history of construction and 
real estate has been that of a basic in- 
dustry passing through one of the most 
critical transition eras the country has 
known, the transition from a century and 
a half of phenomenally rapid growth to a 
period of more leisurely development 
within a matured industrial economy. 
Engineering structures include princi- 
pally public improvements and the plants, 
road-beds and transmission lines of pub- 
lic utility companies. Financing of pub- 
lic improvements through municipal 


bonds, special improvement bonds, and 
bonds guaranteed by the earnings of such 
self-liquidating projects as canals, toll 
bridges and tunnels all follow familiar 
patterns. Bonds and preferred and com- 
mon stocks of utility companies come 
within the general category of industrial 
securities, which also includes the secur- 
ities of manufacturing companies, in 
many cases issued for the purpose of 
financing new plants or extensions. 


Types of Building Financing 


N all these the criteria of industrial 

financing are applied, with emphasis 
on the potential earning power of the en- 
terprise in appraising the value of the 
securities, rather than consideration of 
intrinsic worth of the structures. 

Within the field of private non-indus- 
trial building projects (including princi- 
pally residential and commercial proper- 
ties) investments fall roughly within 
three classifications: 

(1) Buildings 

(2) Construction companies 

(3) Material supply companies 
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The several types of construction finan- 
cing are very closely interrelated, and 
investment values in any one category 
are definitely limited by the general state 
of health in the other fields. 


It is obvious that sustained prosperity 
and stability of earnings of construction 
companies and of material supply com- 
panies will depend in the future upon a 
continuous flow of capital into the pri- 
mary field: direct investment in improved 
real estate. It is in this field that new 
concepts of values, new methods of lend- 
ing, and new forms of investment securi- 
ties are most conspicuous and most prom- 
ising for future development. 


Passing of an Old Order 


T is coming to be recognized gener- 

ally that our traditional practices in 
the mortgage-lendiug field are not suited 
to the needs of the present day. We have 
seen that the severity and the duration 
of the great depression were largely due 
to the collapse of our mechanisms of long- 
term finance. Our commercial credit 
system and our installment credit system 
held up very well indeed; it was the col- 
lapse of real estate values and the freez- 
ing of mortgage loans that caused the 
greatest and most widespread financial 
difficulty for institutions, private invest- 
ors and the general business community. 
It is my belief that these phenomena 
represented the passing of an old order 
in the field of real estate and mortgages, 
rather than a mere temporary emergency. 


In our period of rapid economic 
growth, lasting roughly from 1790 to the 
World War, everything in this country 
was growing so fast that we did not need 
to perfect our mechanisms of long-term 
finance. Much of our growth was 
financed with capital borrowed from 
abroad. It was necessary to pay higher 
interest rates than foreign funds could 
earn in their own countries. Generally 
speaking, these high returns could be 
paid either from high income yield of our 
enterprises or from a real or a purely 
speculative appreciation of capital values. 

Real estate development was in the 
speculative exploitation phase, urban de- 
velopment followed largely the mushroom 
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growth pattern of the mining towns, and 
mortgage-lending had not progressed be- 
yond the principles of pawn-broking. A 
borrower was rarely expected to pay off 
his mortgage at regular intervals out of 
the earnings of his property; rather, he 
was frequently expected to redeem the 
asset he had pledged out of the proceeds 
of a lucky deal, otherwise the lender 
looked to foreclosure for ultimate pay- 
ment. 


Critical Economic Changes 


EVOLUTIONARY changes have 
taken place in the past twenty 


years. The nation’s debtor position 
changed to a creditor position. The im- 
position of immigration quotas in 1924 
not only reduced the country’s rate of 
population growth, but also signalized 
the fact that the rapid expansion of our 
physical assets that had previously re- 
quired importation of great multitudes 
of foreign laborers was over. 

Railroads were no longer extending 
their mileage, and the great job of 
changing a predominantly agricultural 
nation into an industrial economy had 
been largely accomplished. The pat- 
tern of our metropolitan centers had 
been largely set. The golden age of 
real estate speculation was over. 


In a matured industrial economy, real 
estate passes from the speculative ex- 
ploitation phase into the management 
phase. No longer can we overlook phy- 
sical depreciation of buildings or neigh- 
borhood obsolescence. No longer can 
we permit loans to go unamortized, for 
long periods; we have decided that 
buildings, like automobiles and washing 
machines, must be paid for before they 
are used up. Nor can we disregard the 
current earning power or potential fu- 
ture earning power of property in favor 
of an assumed speculative appreciation, 
in making appraisals for loans (or in- 
vestment) purposes. 

We have found ourselves obliged to 
transform our out-moded pawn-broking 
system of mortgage lending into a long- 
term credit system. That is just what 
is being done by popularization of the 
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long-term amortized mortgage. While 
this type of lending is not radically new, 
its growing use represents a very con- 
siderable change in basic concepts. 
Lenders look more to the capacity of the 
borrower to pay back than to the pros- 
pect of foreclosure, and are willing to 
make repayment easy and convenient. 
Appraisals are based very largely on the 
earning power of the property or to the 
rental—equivalent in the case of owner- 
occupied properties. The credit-rating 
of the borrower is considered of im- 
portance comparable with the appraised 


value of the property. Thus the one- 
time merchants of debt are becoming 
managers of credit. 


A Long-Term Credit System Emerges 


HIS long-term amortized mortgage 

seems destined to become the pre- 
dominant system in the residential field. 
Most new residential building, both for 
owner-occupancy and for rent, is being 
financed on that basis. The Home Own- 
ers Loan Corporation and the Federal 
Housing Administration have both done 
a great deal-of refinancing. Many life 
insurance companies, savings banks, 
and building and loan associations of- 
fer long-term loans without the F. H. A. 
insurance feature. Numbers of real es- 
tate men are advocating extension of 
this system to mortgages on non-resi- 
dential property. 
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The new system offers a number of 
advantages to institutional lenders. 
Their investments in amortized mort- 
gages tend to become revolving funds, 
with greatly lessened danger of getting 
into a frozen condition at some future 
time. This should not only tend to sta- 
bilize the earnings of the institutions, 
but also to lessen the extremes of pros- 
perity and depression in the building 
industry. It is an observed fact that in 


Above—Example 
of deteriorated 
section found in 
every .city. 
Left—A modern 
building under 
construction. 


those countries which have a well-de- 
veloped home-mortgage system, extreme 
peaks and valleys like ours are almost 
unknown, house-production has been on 
a more nearly continuous basis, and 
home-mortgages are regarded as being 
next in security to Government bonds. 
However, the trend toward the amor- 
tized mortgage tends to lessen the op- 
portunities for lending in this field by 
private investors and moderate-sized 
trust funds; few private lenders or trus- 
tees care to operate a revolving fund to 
which small amounts of capital are re- 
paid every thirty days. The collapse of 
the kinds of mortgage participation se- 
curities (first mortgage bonds, guaran- 
teed certificates and the like) which 
were popular in the 1920’s has left a 
decided gap in the field of mortgage 
finance, so far only partially filled. 











Government Mortgage Financing 


HE National Housing Act, which 
"A celled the Federal Housing Ad- 
ministration, provided for the charter- 
ing of national mortgage associations to 
be financed with private capital. Since 
the original provisions were considered 
too restrictive to invite private capital 
into the field, the Act was amended 
early this year to liberalize these pro- 
visions. Up to the present time, only 
one National Mortgage Association has 
been formed, and that with government 
capital. The National Mortgage Asso- 
ciation is conceived of as a sort of in- 
vestment trust, which would hold a port- 
folio of F. H. A. insured mortgages and 
would obtain its investment funds 
through the issue of debentures secured 
by its portfolio. 

Legislation has been repeatedly, but 
as yet unsuccessfully, urged in the State 
of New’ York to create mortgage banks 
organized to operate on this same prin- 
ciple. Some investment companies are 
now buying F. H. A. insured mortgages 
for their portfolios. The debentures of 
the Home Owners Loan Corporation are 
securities of this same class, just as the 
bonds of the United States Housing Au- 
thority will be. However, the value of 
these securities is rated more on the 
basis of the government guarantee than 
on the intrinsic merit of its underlying 
real estate investments. It seems like- 
ly that the debenture secured by a port- 
folio of mortgages is apt to become a 
popular investment security for private 
lenders and trustees, and to supersede 
the types of participation certificates 
which flourished before the depression. 

Second mortgages, according to the 
views of many, are more apt to fade out 
of the mortgage-investment picture than 
to be revived on a large scale. A prin- 
cipal reason for adoption of the F. H. A. 
plan of insuring loans was to encourage 
high-percentage first mortgages so that 
second mortgages would not be resorted 
to. In this writer’s opinion, a high-per- 
centage mortgage on the long-term 
amortizing basis is apt to be consider- 
ably safer than a low-percentage first 
mortgage which is supplemented by jun- 
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ior liens, assuming that loans are made 
on sound appraisals. Elimination of the 
costly second mortgage makes it easier 
for the borrower to pay his first mort- 
gage obligations and gradually reduce 
his total indebtedness. However, the 
short-term first mortgage on a conserva- 
tive percentage of appraised value is 
still in use. 


Investment Housing 


N addition to popularizing the long- 

term amortized mortgage the Federal 
Housing Administration is also conduct- 
ing another important program, the pro- 
motion of rental housing on the invest- 
ment basis. Insured mortgages on such 
projects offer very attractive features 
to life insurance companies which have 
financed the greater portion of such pro- 
jects to date. A feature of this pro- 
gram with great potentialities for fu- 
ture development is the equity finan- 
cing. 

The lenders and the F. H. A. require 
a substantial cash investment, reason- 
ably conservative appraisals, rent- 
scales to fit middle-income families, and 
a management organization that prom- 
ises continuous, efficient and economical 
operation of the property for the dura- 
tion of the loan. This tends to elimin- 
ate initial promotional profits in favor 
of operating profits over the years. In- 
vestors have barely begun to see the 
possibilities of equity appreciation in 
well-managed operations of this kind. 
There appears to be an opportunity for 
creation of financing companies, oper- 
ating on the investment trust principle, 
which will provide equity money for 
well-conceived rental housing projects. 

Investment housing has existed in 
this country for a long time, though it 
has been, until quite recently, overshad- 
owed by the dominant speculative type 
of development. There is, today, in the 
city of New York a company known as 
the City and Suburban Homes Company. 
It was organized in 1896 to supply, on 
an economic basis, rental accommoda- 
tions to families of low incomes, and has 
paid dividends to stockholders every 
single year, averaging 4.65 per cent dur- 
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ing forty years, a record that would be 
very difficult to match among the best 
railroad and industrial companies in the 
United States. 


In addition to paying uninterrupted 
dividends amounting to six million dol- 
lars, this company also set aside depre- 
ciation reserves amounting to $2,700,- 
000 and accumulated a surplus of $1,- 
200,000. As of April 30, 1936, the com- 
pany owned eight rental housing pro- 
jects variously located in and around 
New York City, which had been pro- 
duced at a cost of $9,564,000 and which 
earned during that year a gross income 
of approximately one million dollars. 


An Opportunity for Income 


REASON for the company’s finan- 

cial success was its policy of pay- 
ing off mortgages on its properties as 
rapidly as was consistent with mainten- 
ance of a sound financial condition; this 
policy was adopted some time before 
rapid amortization of mortgages came 
to be regarded as essential to sound fi- 
nancial operation of real estate invest- 
ments. The only philanthropy in this 
project consisted in the original organ- 
ization plan of the company, which pro- 
vided for securing without costs, com- 
missions or other rewards for services, 
410 subscribers to the first issue of cap- 
ital stock, amounting to one million dol- 
lars. Operation of the properties has 
been on a strictly business basis with 
no subsidies of any kind. A number of 
other rental housing projects with 
equally good earning records could be 
cited. 


Some housing projects have been fi- 
nanced entirely as investments without 


any mortgage-financing at all. The 
Metropolitan Life Insurance Company 
developed a rental project in New York 
in the early 1920’s, and early in 1938 
announced a new $100,000,000 housing 
program, now under way. This was 
done after the legislature of the State 
of New York enacted legislation author- 
izing life insurance companies to make 
direct investments in housing projects. 
A similar bill to authorize savings 
banks to so invest failed of passage. 
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An excellent example of the wholly- 
owned investment-housing project is 
Chatham Village in Pittsburgh, one of 
the finest planned community develop- 
ments in America. It is famed the 
world over as a model project for pro- 
viding superior housing facilities for 
middle-income families. It opened its 
doors in January, 1932, has had nearly 
100 per cent occupancy ever since and 
has paid a dividend each year. This 
project is wholly owned as an invest- 
ment by Buhl Foundation of Pittsburgh. 
While the income derived from opera- 
tion of the property is devoted to phil- 
anthropic purposes, the housing project 
itself is operated strictly as a business 
venture. This suggests that investment 
housing may offer favorable investment 
opportunities for other large trust 
funds. 


Construction Companies 


NE of the largest organizations in 

the housing field in this country, 
which has produced more than $100,- 
000,000 worth of rental housing in New 
York, financed its operations through 
the sale of preferred and common 
stocks. This is the Fred F. French or- 
ganization, consisting of a holding com- 
pany, a financing company, a construc- 
tion company and a management com- 
pany. Its operations were fairly con- 
tinuous during the good years of the 
1920’s, but it purchased luxury housing 
instead of the more stable middle-in- 
come housing. Consequently its secur- 
ities did not come unscathed through 
depression and deflation, but foreclos- 
ures were avoided by reason of the fi- 
nancial set-up. 

Another large investment housing 
company, the Queensboro Corporation, 
in earlier years built some $50,000,000 
worth of rental housing at Jackson 
Heights, Long Island, and recently let a 
contract for a new apartment develop- 
ment, amounting to $1,200,000, the be- 
ginning of a new expansion program. 
This company is an operating company, 
letting out its construction work on gen- 
eral contract. 

We have also in this country some 
outstanding companies organized to 
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produce large-scale planned communi- 
ties consisting principally of single- 
family houses for sale, or choice build- 
ing sites in restricted residential areas. 
Among the best known are the Roland 
Park development in Baltimore, the 
Country Club development in Kansas 
City, and the River Oaks development 
in Houston. Until quite recently, this 
type of development company has cater- 
ed principally to families of the upper 
income class. Adequate capital was 
found available only for development 
companies operating in the luxury hous- 
ing field. However, the three large 
companies just named are now inter- 
ested in rental housing under the F. H. 
A. and in developments of moderate- 
priced houses for sale. 


British Experience Suggestive 


RITISH private-enterprise home- 

building companies, producing mod- 
erate-priced housing for sale, have pro- 
gressed much further than any similar 
type of development in this country. 
The typical British home-building com- 
pany has been producing several thou- 
sand small houses a year. It treats its 
land as one of the raw materials of its 
product rather than as a special kind 
of capital asset on which it expects a 
speculative profit. One company, John 
Laing and Son, Ltd., built and sold 9,000 
small houses in a period of five years, 
ranging from $2,500 to $5,000 in price, 
and at a uniform profit of 10 per cent 
per house. This company is privately 
owned, but some of the British home- 
building companies have had their 
stocks listed on the exchanges. 

The British companies had opened to 
them an enormous potential market by 
reason of two outstanding develop- 
ments. The first was the phenomenal 
growth of building societies (the equi- 
valent of our building and loan associa- 
tions) which offered a streamlined type 
of high-percentage long-term mortgage 
loan that substantially reduced finan- 
cing costs to home purchasers. The sec- 
ond was stabilization of building costs 
over a twelve-year period. 

The large American construction com- 
panies, whose securities are listed on 
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the principal exchanges, have, up to the 
present time, practically all been com- 
panies doing heavy engineering con- 
struction, foundation work, and sky- 
scraper types of buildings, many of 
them operating on a national scale and 
some internationally. Some of these 
companies have recently entered the 
housing field on the basis of construct- 
ing large-scale projects on contract. 
None, as yet, have gone into the busi- 
ness of initiating projects with the ex- 
pectation of constructing and operating 
them, or of producing single-family 
houses for sale. 

In view of the dominant importance 
of medium and low-priced housing in 
the potential construction market, and 
of the opportunities offered for large- 
scale production of houses for sale and 
for rent by reason of the new mortgage 
system with reduced financing costs, it 
seems reasonable to expect that existing 
construction companies and new ones to 
be organized in the future, may achieve 
fairly continuous operations and offer 
to the public investment opportunities 
of great merit, on a scale commensurate 
with those in Great Britain. 


Material and Equipment Producers 

HE third field of construction in- 

vestment, companies producing ma- 
terials and equipment, offers securities 
following the customary pattern of the 
industrial field. The market for the 
products of such companies, and con- 
sequent earning power of their securi- 
ties, will depend in large part on the 
volume of future investments of the pri- 
mary and secondary classes; on the de- 
velopment of a big market for construc- 
tion. Generally speaking, there are 
two classes of producers, those who 
manufacture basic structural materials 
(steel, lumber, cement, plaster, gypsum, 
roofing, etc.) and those who manufac- 
ture equipment (plumbing, heating, ven- 
tilating, air-conditioning, electrical 
equipment and appliances, elevators, 
etc.). 

There are a number of considerations 
affecting the value of investments in the 
building-product field. Some of the 
largest producers serve other markets 
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than construction; for example, steel 
includes among its largest present cus- 
tomers the automotive industry and rail- 
roads; lumber is used in furniture, 
packing boxes and the like. Such com- 
panies are thus less completely depen- 
dent on the ups and downs of construc- 
tion activity. 

A number of companies have, during 
the depression, subsisted very largely 
on the repair and modernization mar- 
ket, in the absence of a large volume of 
new building. Companies whose pro- 
ducts go very generally into small 
houses appear to have a much broader 
national market than those whose pro- 
ducts are used only in large urban type 
projects. A product like cement has a 
large market in buildings and also in 
heavy construction. Consequently, 
there is a great variety of combinations 
of potential markets for a particular 
building product that will determine the 
size and continuity of earnings. Man- 
agement policies, sales records, research 
activities and distribution procedure are 
all to be considered in studying the in- 


vestment possibilities of a particular 
company. 


Concentration and New Marketing Plan 


HE building product field is prob- 
ably as highly competitive as any 

in American industry. Few particular 
products are indispensable. In one sec- 
tion, steel construction competes with 
reinforced concrete, in another lumber 
competes with brick. New construction 
dropped more than 75 per cent from 
1928 to 1933, causing numbers of manu- 
facturers to go out of business, others 
to go through receiverships:and still 
others to sell out to larger companies. 
There has been some tendency toward 
concentration, with certain large com- 
panies acquiring facilities to produce a 
wide range of products. As yet the 
merged companies with a broad range 
of products usually stick to the general 
field of basic materials, or the equip- 
ment field, without trying to combine 
the two. Efforts are being made to get 
retail distributors to carry combined 
stocks of small-house materials and 
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equipment, in order to merchandise 
such products in a more simple and di- 
rect way to prospective home owners. 
This merchandising plan is new and has 
not spread very far, as yet. 

The rigors of depression have un- 
doubtedly strengthened the surviving 
producer companies, placing them in a 
position to profit very considerably 
from any general and sustained recov- 
ery of construction. New products and 
new construction methods have been de- 
veloped at a tremendous rate, opening 
up exciting possibilities for the ad- 
vancement of building design and im- 
provement of construction technique, 
possibilities that have only begun to be 
realized because of the restricted con- 
struction market. Within the field of 
new techniques we may range potential 
developments of prefabricated structur-: 
al units and equipment assemblies, and 
perhaps, within the sector of the market 
suited to them, prefabricated homes. 


Prospect of a Modernized Industry 


ASICALLY, construction, though 

enormous in the national aggregate, 
has never been and is not yet an indus- 
try, only a statistical summation of local 
and individualistic enterprises which 
happen to offer a national market to 
building product manufacturers. In 
this present era of intensive industrial 
cultivation, construction will again 
achieve volumes comparable to those of 
the great boom period only if it adapts 
itself to serving today’s potential mar- 


Estimated total for all construction 
ranged at record levels between $13,000,- 
000,000 and $13,900,000,000 annually in five 
years 1925 to 1929. This included $2,600,- 
000,000 to $3,100,000,000 estimated yearly 
amounts of maintenance expenditure on all 
types of works and structures, new construc- 
tion of $2,100,000,000 to $2,500,000,000 by 
utilities and railroads, and between $2,100,- 
000,000 and $2,500,000,000 annually for pub- 
lic works. There remains after this break- 
down so-called private expenditure on new 
construction ranging from $7,443,000,000 in 
1926 to $6,320,000,000 in 1929 of which resi- 
dential building accounted for $4,591,000,000 


and $3,424,000,000 in these respective years. 
Oliphant’s ‘Studies in Securities’, Sept. ’38. 
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ket, and develops more of the techniques 
of modern industrial organization. 


This means, in the field of private 
building, development of modern large- 
scale industrial companies producing 
low-cost houses. In the industrial field, 
it means modernized § plants—new 
plants, or plants in new locations which 
will enable manufacturers to produce at 
lower costs. In the field of public utili- 
ties, rural and domestic electrification 
still have quite a considerable potential 
expansion ahead, with the goal of in- 
creased consumption of current at con- 
tinually lowered costs. As a necessary 
accompaniment to these developments, 
public improvement projects must be 
carried on at the customary rate, and 
probably on a more stable financial sys- 
tem than the emergency loan-and-grant 
method of recent P. W. A. programs. 


Adequate financing is now, as always, 
the first essential to development of a 
new phase of economic expansion. The 
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Federal Government created the Nation- 
al Banking System 1863, and the Fed- 
eral Reserve System in 1913; in creat- 
ing the numerous lending agencies of 
recent years, both the temporary and 
the permanent ones, it has followed, in 
principle, the precedent of adopting fi- 
nancial measures that will open up op- 
portunities that did not previously exist. 

Our long-term finance system has not 
been completely changed into a credit 
system, the new Federal agencies have 
not been completely coordinated, and 
opinion is scarcely unanimous as to the 
desirability of continuance of all of 
them. Yet the basic principles of the 
new system are here to stay, subject to 
further development. Opportunities 
have been opened up for supplying the 
construction needs of the present and 
the visible future, together with oppor- 
tunities for creating more stable forms 
of investment securities than this coun- 
try has known before in the field of real 
estate and building. 





Long-Range Factors in Building Industries 


Ww. C. BOBER 
Johns-Manville Corporation, New York 


N dealing with the Construction In- 
] dustry, we must keep in mind that 
in all other industries, 
short-term and long-term factors that 


there are, as 


affect its future. The former change 
swiftly and are apt to reverse themselves 
when we least expect it, but long term 
factors are basic and fundamental. They 
are the deep-flowing steady tide that un- 
derlies the choppy waves and swirls of 
the changeable short term trends and it 
is these fundamental tides that we must 
understand if we are to properly gauge 
the future of an industry. 


Certainly one of the most fundamental 
factors that influences not only the vol- 
ume of building activity but almost every 
phase of business and trade is the rate 
of growth of population. 


Residential Construction is in many 
respects the most dynamic class of build- 
ing activity. It functions as an engine 
that generates all sorts of subsidiary 
construction. If a large number of new 
houses go up in a subdivision,—new gar- 
ages, stores, schools, churches, theatres, 
and all sorts of public services necessar- 
ily follow. But new dwellings are not 
erected primarily to beautify the land- 
scape. They are put up in the expecta- 
tion that people can be found to live in 
them or are built directly to order of 
the future occupant. 


Export—Import Balance in Population 


T is therefore people, or more specif- 
ically the movement of people into 
certain areas, that is directly or indi- 
rectly the causative factor of the great 
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bulk of new construction activity. It is 
for that reason that we are all trying 
to assess the significance of the declin- 
ing rate of growth of population in the 
United, States, a trend which has been 
known for sometime but has received un- 
usually wide publicity recently through 
a publication by the National Resources 
Committee. 


Ameri- 
and 
air view of recent 


An early 
can house 


low cost housing 
project. 
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Early in the 19th century, a decline 
began in the birth rate of the native 
born but for the next hundred years and 
more, the effects were far more than 
offset by a tremendous tide of immigra- 
tion from abroad, by a steady and very 
great decrease in the death rate as med- 
ical science advanced, and by the fact 
that a disproportionately large part of 
our population was young and in the re- 
productive ages. The latter cause is in 
itself the result of past high birth rates 
and of the large number of young adult 
immigrants that made up so large a per- 
centage of our people all through the 
19th and early 20th centuries. As iate 
as 1924 over 630,000 people entered this 
country in excess of those who left. This 
is greater than the entire annual in- 
crease in population which we can ex- 
pect at the close of the next decade. 

The year 1924 is in fact one of the 
most significant in all American his- 
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tory. In that year we established immi- 
gration quotas and net immigration 
dropped to 202,000 in 1925. It was to 
reach zero in the early depression years 
and a minus quantity later on. After 
1924 the birth rate began to fall rapidly 
where formerly it had fallen slowly and 
it is now about 30% below 1924. That 
year therefore put an end to that rapid 
increase in population that had been one 
of the most spectacular features of our 
history. 


We are only now beginning to realize 
that in the period of a very few decades 
we will have changed from the world’s 
most rapidly growing country in num- 
ber of people, to a nation with a static 
population. We are further beginning to 
realize that as a consequence, the era of 
automatic growth on which almost every 
industry, including Construction, and al- 
most every enterprise could rely, will 
soon have become a matter of the past. 


“Time-Lag” Factor 


4 7E are no longer so likely to have 
great building booms, rapid and 
automatic increases in real estate values, 
and changes in the character of neigh- 
borhoods that drove out those groups 
whose standards of living were rising 
and thereby created a market for new 
homes in newly developed subdivisions or 
in the suburbs. 








SSUMING medium fertility, no par- 

ticular change in the death rate, 
and no immigration to speak of, the Na- 
tional Resources Committee has esti- 
mated about 150,000,000 population in 
1965; after that our growth will be ex- 
tremely slow. We therefore still have 
the opportunity of providing new homes 
for about 20,000,000 additional people in 
the next 27 years, or for about 740,000 
new people per annum, equivalent to less 
than 200,000 new families. This alone 
would provide us with an extremely 
small home market, but as we shall see, 
the market in the next decade is actually 
very much greater than this figure 
would indicate. 


There is a TIME-LAG in this matter 
of population trend that is extremely im- 
portant to the Construction Industry but 
is by no means widely understood. Just 
as our declining population growth is 
casting its shadow before, so our very 
rapid population growth in past decades 
is still casting its rays on the Construc- 
tion Industry and will continue to do so 
much longer than is generally realized. 

This can best be explained by select- 
ing 1924 as our starting point because 
immediately thereafter there was a basic 
change in population trend; in that year 
over 2,500,000 people were born in the 
country, and we received 630,000 immi- 
grants from abroad, the last of the great 
contingents that almost swamped us at 
certain periods of our history. 


This “time lag” in our human flood is 
very similar to the “lag’”’ when the rivers 
rise in Spring. Our engineers on the 
banks of the Mississippi watch, not so 
much the general volume of water, as the 
moving crest of the flood. There is a 
very similar time lag in connection with 
the human flood that populated our con- 
tinent. The greatest number of people 
ever born in this country, or that will 
ever again be born, was probably in 1921 
to 1924 and we have selected 1924 as the 
year that best symbolizes the crest of 
the population flood which we will now 
follow as it rolls down through the de- 
cades until it finally passes out into the 
ocean of time, leaving us with a static, 
older, and let us hope wiser, population. 
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Progress of the Human Flood 


HE crest has already passed the first 

important way station. In the de- 
pression years after 1929 the babies born 
in 1924 became of school age and the 
greatest number of children that ever 
entered our schools—or will ever again 
enter—was approximately around 1929 
or 1930. Therefore we began to hear a 
great deal at that time of overcrowded 
schools and there followed in 1933 and 
1934 a surge of new school construction 
somewhat too late to do the maximum of 
good. 

The crest of the flood continues to 
flow. In 1940 the children born in 1924 
will be 16 years of age, that is, ready to 
look for jobs. Therefore the greatest 
number of young people that have ever 
yet—or will ever again—try to enter the 
labor market for the first time, will do 
so in about 1940 to 1942. 

But the crest of the population flood 
will continue to roll on and every year 
it will pass new way-stations. The 
youngsters born in 1924 will be 25 years 
of age in 1949. That age can be taken 
to represent the average male marriage 
age. Therefore, the greatest number of 
young people that have ever yet—or will 
ever again—be looking for homes of 
their own, will do so in approximately 
1949—11 years hence. In that year, the 
crest of the flood will therefore have 
reached the Residential Construction In- 
dustry. 

Thus, in spite of the fact that our pop- 
ulation in 1949 will be growing at barely 
one third the rate of the decade of the 
early twenties, nevertheless more young 
people will be looking for homes of their 
own in 1949 than in 1925 the year of 
our greatest building boom. It is be- 
cause of this time lag that we will have 
active new home building for a consid- 
erable time to come, and furthermore we 
will have 11 years or so in which the 
Construction Industry can adjust itself 
to inevitable change. 


Replacement vs. Neighborhood Emigration 


UT after 1949, you may ask, will 
residential construction become a 
declining industry? This is a fair ques- 
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tion, but I think it is most unlikely for 
two important reasons. First, we are 
just beginning to see today the first faint 
beginnings of a vast replacement market 
which in itself is something relatively 
new to the Construction Industry in this 
country. In our past, it was extremely 
rare to see a house demolished in order 
to put a better one in its place. 

People simply moved out of deterior- 
ating homes, sold them or rented them 
directly or indirectly to other people in 
a lower income class, and then moved 
into new areas to build or occupy newly 
constructed homes. When houses were 


An Infant Industry 
ECHNOLOGICAL improvement is 
as active in the home building field 

as in the great majority of industries. 
We can build very much better dwellings 
today than a couple of decades ago and 
we are doing so, thanks to a large ex- 
tent to the establishment of standards by 
FHA. 

Because we have the world’s greatest 
industrial plant, we necessarily also have 
the world’s greatest industrial replace- 
ment market. And likewise, because we 
have about 32,000,000 existing home 
units we necessarily have—at least in 


actually demolished 
it was generally to 
make room for the 
expansion of the 
business or indus- 
trial section or, 
more recently, for 
public improve- 
ments. Apartment 
houses erected on 
space occupied by 
demolished dwell- 
ings are about the 
only exception. 
But in the future 
this will be differ- 
ent. It is no longer 


“The Department of Commerce has es- 
timated total construction activity includ- 
ing maintenance work and work relief 
projects, at $8,800,000,000 for this year. 
This would be the highest level for such 
expenditures since 1930. At the same 


time, Secretary Roper predicted an up- 
turn in such outlays of 30 to 40 per cent 
Non-residential building this 


for 1939. 
year is estimated by the Department of 
Commerce at $745,000,000, as compared 
with $894,000,000 in 1937. The expan- 
sion in business activity and plans for ac- 
celeration of public utility construction 
for national defense reasons and to meet 
the expected rise in power output to a 
new high record level should expand such 
building sharply.” 


theory—an im- 
mense continuous 
home _ replacement 
market even apart 
from today’s obso- 
lescence. If we give | 
a lifetime of 50 
years to the aver- 
age home, we have 
an annual replace- 
ment market of 
600,000 home units 
per year, which is 
greater than the 
total number of 
new homes erected 
in 1929 and less 


so easy to dispose 
of a used home because we no longer 
have wave after wave of immigrants 
moving up from below and steadily creat- 
ing demand for space in better neighbor- 
hoods as their standard of living rose In 
the future, deteriorated homes are more 
apt to be demolished and replaced by 
something better because we will have 
fewer and fewer.people willing to live in 
homes that do not conform to American 
standards. 

We are all beginning to realize that a 
very large part of our housing plant is 
antiquated, inadequate, and sadly deter- 
iorated, and needs either complete re- 
placement or radical reconstruction. We 
owe a distinct debt to the Real Property 
Survey for first giving us significant sta- 
tistics on this subject, but we must bear 
in mind that it costs money to make re- 
placements and money still plays a rather 
important role in our economy. 





than 40% below 
the all time peak of residential con- 
struction in 1925. For the present this 
figure is wholly theoretical, but it may 
not be some day in the future. 

Today, home replacement is in its in- 
fancy. We have made a bare beginning 
and it seems as new and as strange to 
us to talk of Replacement in the Resi- 
dential Construction Industry as it prob- 
ably was to the Automobile Industry in 
its early days when the great majority 
of new cars were built for new owners. 
Yet today the vast automobile industry 
is very largely dependent on the replace- 
ment market and the change came about 
swiftly and with little disorganization. 

We are already familiar with the first 
steps taken in replacing very deterior- 
ated dwellings through the efforts of 
PWA and USHA. But the field is far 
vaster than slum clearance and there is 
no reason why replacement should be 
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limited to the homes of the very poor. 
This is a sector into which private cap- 
itai may, in fact, enter on a large scale 
and on a commercial investment basis 
with equity capital perhaps replacing to 
a rather important extent the old tradi- 
tional type of mortgage financing. 


The “Nomad” Demand 


HERE is furthermore another reason 

why a slowly increasing or even 
static population will not spell stagnation 
in construction activity. It is not so 
much the population growth of the coun- 
try as a whole, as the movement of peo- 
ple within the country that determines 
new building activity. Our population 
can become static and yet continue to 
move in great numbers from one section 
to another. We have been a most no- 
madic nation all through our history and 
it is difficult to believe that our nomadic 
instincts will desert us all of a sudden. 


Take Los Angeles for instance. That 
city grew from a tiny village of adobe 
huts in 1840 to one of our greatest 
metropolitan cities, and not primarily 
through either foreign immigration or 
of course through natural increase. The 
main cause was an enormous internal 
migration primarily from the Middle 
West. All through our history we have 
had two forms of internal migration, 
the movement of people from farms and 
small towns to the big cities, and the 
movement of people from the center of 
cities to the periphery and the suburbs. 
Together they have accounted for most 
of our residential building activity and 
these movements have by no means com- 
pletely spent their force. Nor are they 
necessarily dependent wholly on numer- 
ically expanding population. 


England is much closer to a static 
population than we are, yet she has main- 
tained a steady volume of home building 
of around 300,000 new home units per 
year for almost a decade. With a popu- 
lation of less than one third of ours, this 
constitutes a per-capita volume of resi- 
dential construction that would require 
building around 1,000,000 new home 
units per year in the United States, a 
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volume which we attained only once in 
our history. 


The main causes for this steady home 
construction in England were internal 
migration—the movement of people from 
the Northern, but stagnant heavy indus- 
try centers, to the very active light in- 
dustry cities of the South of England, 
and of people to the suburbs—and re- 
placement of antiquated with new homes. 
That is the kind of building activity we 
may well have here long after our pop- 
ulation has become stationary. 


New Days—New Opportunities 


HE movement of people to the out- 

skirts of the larger cities is after all 
not basically dependent on increase in 
population. The driving force is change 
in transportation methods. The bicycle, 
street car, cable car, interurban railway, 
subway, and last but greatest of them 
all—the automobile—have all in their 
turn greatly expanded the radius be- 
tween where a person works and where 
he may live. Transportation methods 
have not become fixed for all time. The 
automobile age is only beginning, we 
have by no means learned as yet how 
to use the motor vehicle to its fullest 
advantage. 


Practically all our cities are still in 
the horse-and-buggy era as far as lay- 
out, plan and design are concerned. They 
will have to be vastly replanned, rede- 
signed and rebuilt to make them suit- 
able for the automobile age. The chronic 
congestion, the growing difficulty in 
parking, the slowing up of traffic—these 
are symptoms of semi-frustration, a par- 
tial nullification of the value of the auto- 
mobile and represent a deterioration in 
the livability of our cities that challenges 
our intelligence, our daring conception, 
and the energy of a builder nation. 

And much of the same applies to the 
countryside as well. The future will see 
vast super highways as well as replanned 
cities. And with all this will come new 
construction of all kinds, from roads, 
bridges, filling stations, garages, stores 
to entirely new and very much better 
residential areas as new automobile high- 
ways and parkways not only break 
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through the struggling bottle-neck con- 
gestion of our antiquated cities but be- 
come things of beauty as well that are 
certain to bring with them vast changes 
in land values. 

To sum up therefore, the Construction 
Industry has a buffer or shock-absorber 
in the form of a “time-lag” that protects 
it for about a decade to come from the 
impact of a very rapid change in popula- 
tion growth. But thereafter, and in the 
meantime as well, it can look forward to 
a steadily widening replacement market, 
continued internal migration, and con- 
tinued improvement in transportation 


methods. 
Slowly but steadily the Construction 
Industry is beginning to reap the ben- 
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efits of machine production. It is often 
said we still build houses much as in the 
days of the Pilgrims. But this today is 
only partially true. More and more new 
building materials are being made under 
factory roofs and the assemblies and the 
sub-assemblies are becoming larger. 
Nevertheless, we should be on guard 
against the extreme proponents of pre- 
fabrication. There are still technical 
problems and there is above all the mat- 
ter of consumer acceptance. The home 
prospect still demands a vast amount of 
individuality in a home. Prefabrication 
is NOT just around the corner, but it 
is drawing closer and it will play its part 
in making new homes available to an 
ev2n greater portion of our population. 





Technological Factors Affecting the Building Industry | 


JOSEPH B. MASON 
Eastern Editor, American Builder 


LTHOUGH the building industry is 

usually slow to reflect changes be- 
cause of its tremendous size, the diver- 
sity of its operations, and it dispersion 
through thousands of different commun- 
ities, the present era is seeing the most 
rapid technological development in build- 
ing products, equipment and methods in 
our history. While building operations 
were at a standstill, the research labor- 
atories, the engineers and the serious 
students of technological improvement 
were working overtime. 

As a result of these years of extensive 
analysis and development the manufac- 
turers and producers in the building field 
have made extraordinary improvements 
in their products—not only in the qual- 
ity, durability and efficiency of the pro- 
ducts, but in production methods that 
make it possible to sell these improved 
products at a lower price. While many 
of the newer developments have already 
achieved wide acceptance, it is probable 
that by far the greater number are still 
awaiting the larger volume of business 
that will permit the introduction of 
something new. 


In dicussing technological change it is 
well to differentiate between the pro- 
ducing end of the building industry and 
the construction operations at the site. 
With some 16,600 incorporated towns and 
communities to be served, and commun- 
ity building sites scattered over large 
geographical areas in each, the construc- 
tion industry is necessarily scattered and 
slow moving. The new products of the 
laboratories and research departments 
of producers must slowly filter out 
through 22,000 retail material dealers 
and 150,000 building contractors, sub- 
contractors, wholesalers and distributors. 
There are, for example, 10,800 plumbing 
and heating shops and 165,000 plumbers, 
8,300 paint and glass stores, and 415,000 
painters. 


Status of Preparation 


HERE is one powerful and signifi- 

cant development taking place which 
affects both producers and constructors, 
and that is the trend toward greater pre- 
fabrication of parts of structures. By 
this I mean the tendency to do more and 
more work in the factory and less and 





664 


less on the building site. Let me say 
that no one with a thorough knowledge 
of the real nature of construction indus- 
try sees any imminent possibility of com- 
plete prefabrication of houses or other 
structures. 

The millions of dollars spent in re- 
search and development and trials in this 
field have proved only one thing—that 
construction is a local industry, strongly 
subject to the local habits, whims, build- 
ing codes and practices of a given com- 
munity. Complete prefabrication of a 
house in some central city, with ship- 
ments to distant points, has, up to date, 
been definitely proved unworkable and 
impractical. 

Partial prefabrication, however, is a 
trend which every student of the indus- 
try should follow. One illustration is 
the present almost universal use of fac- 
tory fabricated windows. Formerly, 
wood windows and the fittings were 
built on the job with considerable labor 
involved. Today a complete window 
unit fully weatherstripped, primed and 
ready to be set into the wall opening with 
a minimum of labor and time, is fre- 
quently used. 

Another illustration of this trend is 
the rapid expansion in the use of large 
sized panel materials such as wallboard, 
insulating board, plywood, gypsum and 
composition materials. Such products 
are receiving widespread acceptance both 
for exterior sheathing and interior wall 
use, frequently replacing plaster. The 
dry-built house, eliminating many of the 
costly and time-consuming practices in- 
volved in lathing and plastering, is be- 
coming much more common. 


New Methods—New Materials 


UCH new products as imitation tile, 
S which eliminated the costly and 
slow-moving tiling operation, are gain- 
ing ground. Kitchen cabinets, stair- 
cases, china closets, fireplace mantels and 
many other parts of this house that were 
formerly built on the job are now almost 
entirely factory built and delivered ready 
for rapid and inexpensive installation. 

In the field of home equipment there 
is a trend toward more compact, inclu- 
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sive or “packaged” units. The heating 
plant, formerly consisting of a large 
number of separate items handled by dif- 
ferent firms, is today becoming a pack- 
aged unit with one responsibility in- 
volved. 


In other words, it may be said that the 
widespread publicity concerning “pre- 
fabricated” houses has been reflected in 
the greater acceptance of partial pre- 
fabrication. This is a trend which will 
undoubtedly continue. One of its latest 
manifestations is the encouragement 
given by some manufacturing firms to 
their local lumber dealer outlets to fab- 
ricate wall sections in a local plant. 


The use of a locally built wall section 
forces the local dealer outlet and his 
builder customers to standardize the 
building structure and work out its de- 
tails more carefully in advance. A num- 
ber of the large producers of wallboards 
and panel materials are encouraging 
their dealers to construct completed wall 
sections made with their products. 

The steel industry has been engaged in 
strenuous efforts to find a larger tonnage 
in the residential building field. The 
failure of most attempts at a prefabri- 
cated “all-steel’”’ house has led them more 
recently to the idea of partial prefabri- 
cation. This development is most inter- 
estingly illustrated in a new industrial 
home construction project at Clairton 
near Pittsburgh, adjacent to the new 
Carnegie-Illinois Steel plant. 

In this 1,200-home project, steel stairs 
are delivered to the job, complete and 
ready for quick installation. Cornices, 
shutters, exterior and interior trim, and 
cabinets and closets are prefabricated in 
steel of standard sizes. Interior and ex- 
terior walls are made of large panels 
of plywood precut at the factory. In 
these low-cost homes 23 percent of the 
value is represented in steel products. 


Four Characteristics Affecting Materials 


HE most fundamental driving forces 

"T ettecting homes and housing are the 
following: the voracious American de- 
sire for comfort, convenience, health and 
(continued on page 734) 





Common Stocks for Trust Funds 
Shift to Proprietary Capital and Purchasing Power Concept 


LAWRENCE DENNIS 
Economist of E. A. Pierce & Co., New York City 


XPERIENCE proves that politics and 

economics are mightier than contracts, 
or that there is little real long run protec- 
tion, security, or stability as against the 
business cycle or social change to be found 
in the instrument of a fixed obligation. It 
proves also that attempts to enforce legally 
binding but economically unfulfillable con- 
tracts impose dangerous strains on, and 
create intolerable rigidities in, the economy. 


The decrease in the private long-term 
debt through foreclosures, bankruptcies and 
reorganization since 1929 has been more 
than offset by the 25 billion increase since 
1930 in the public debt, Federal, State and 
local. With an undiminished volume of to- 
tal indebtedness, with a diminished national 
income, diminished industrial production 
and lower commodity prices and with the 
credit strains and rigidities of the depres- 
sion still in process of being mitigated only 
by governmental intervention through cred- 
it and monetary agencies and policies, it is 
natural that impartial experts should favor 
a shift from debt to proprietor financing in 
the future. It is also natural that capital- 
ists in the market for fixed obligations 
should be concerned more over security of 
principal than over yield. 


The crying need of the moment is more 
private investment, that is more conversion 
of private savings into new capital goods. 
If investors want only gilt-edged bonds or 
mortgages, it follows that most new capi- 
tal investment will have to take the form 
of purchase of Government, Federal, State 
or local, securities or Government guaran- 
teed securities or mortgages. And this is 
what is actually happening. 


More Investment In Equities 


OVERNMENT can do many things, 
such as ending tax exemption on public 
bonds, to diminish the attractiveness to pri- 
vate investors of public issues. And, at the 
same time, Government, through use of its 


Reprinted in part from The American Banker, 
Dec. 15, 1938. 


vast powers over money and banking, can 
maintain any market it wants for public se- 
curities. There is no constitutional or prac- 
tical difficulty to prevent the Government 
from redeeming the Federal debt in paper 
money as fast as obligations become pay- 
able. 

The question arises whether it would not 
be preferable, from the point of view of pri- 
vate investor and banking interests, to have 
a more or less spontaneous revival of pri- - 
vate investment in new equities rather than 
a Government enforced flow of private cap- 
ital in the general direction of equities and 
other forms of property than debts. Public 
interest imperatively requires increased pri- 
vate investment to reduce unemployment. 
Probably the method of modifying laws and 
regulations which govern the investment of 
trust funds so as to permit larger equity 
holdings by trust funds will be thought the 
mildest and most desirable method of bring- 
ing about a larger volume of new private 
investment as well as reducing the strains 
and rigidities now caused by debt financing 
and being mitigated by the alphabet soup 
agencies. 

The percentages of trust funds in bonds 
and stocks, respectively, vary greatly for 
different regional groups of institutions. 
These variations are doubtless due mainly 
to two variants: (1) the percentage of 
trusts in which the makers authorized stock 
investments in the given group; (2) the local 
laws in the cases of State chartered trust 
administering institutions. It is apparent, 
then, that it would be easy through appro- 
priate regulatory changes to increase the 
percentage of trust funds invested in stocks. 
The 20th Century Fund Committee! and 
SEC Commissioner Frank? think such a re- 
sult would be in the public interest. With 
this opinion I fully agree. The present sit- 
uation and trend indicate the likelihood of 
changes in laws and regulatory policies de- 
signed to increase the percentage of trust 
funds invested in equities. 


1. “Debts and Recovery” (1938). 
2. See November Yrust Companies p. 528. 
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Interest of Beneficiaries 


HE next question is whether a larger 
percentage of common stocks for trust 
funds would be in the interest of the bene- 
ficiaries of such trusts. Trust fund man- 
agement presents today two problems: first, 
picking loans which will not go into default, 
and, secondly, conserving the purchasing 
power of the principal through a period of 
coming inflation. In the post-1929 world, 
the second of these problems has become as 
important for trustees as the first. During 
an era of rising land and going business 
values (due to rapid population growth) and 
of simultaneously falling commodity prices 
(due to continuous technological advance), 
the bondholder, who observed elementary 
rules of thumb or caution, could hardly lose. 
Rising land and business values guaranteed 
the value of bond and mortgage security. 
Falling commodity prices increased the real 
yield on a bond or mortgage investment. 
We are now living in an era in which land 
values in terms of real purchasing power 
must first become stationary and then slow- 
ly decline as the population growth curve 
flattens out and declines. During the de- 
cade 1920-1929 our population increased at 


the rate of some 1,700,000 a year. During 
the ’30s it has increased at the rate of only 
900,000 a year. During the ’40s, it will in- 
crease at the rate of only some four or five 
hundred thousand a year. In the 60’s popu- 
lation increase will have completely ceased. 
A population doubling every 33 years was 
a basic condition of the soundness of Amer- 
ican land, bond and mortgage values during 
the 19th century. This condition is gone 
forever. Many bondholders still do not 
realize it. 


Land Values Falling 


ITH falling land values, all mort- 

tages and all bonds, especially public 
bonds, must eventually become unpayable 
if there is no inflation. Therefore, there 
will be inflation. The total public debt and 
the public debt per capita have steadily 
risen since the war. Now they are rising 
faster than ever, but production and in- 
come are not rising. This can only mean 
the inevitability of public debt reduction 
through inflation and currency debasement. 
The fate of the pound and the franc, as 
well as of all the other lesser currencies 
since the war, proves the impossibility of 
fiscal and monetary stabilization with pres- 
ent public debts. 


In this now prevailing order of develop- 
ments, the investor in fixed obligations can- 
not help losing over a long period. He may 
or may not be able to conserve his principal 
in terms of purchasing power in stocks or 
real estate, but he cannot possibly conserve 
it in fixed obligations, not even Government 
obligations. 


Stocks for trust purposes may be divided 
into two classes: (1) Stocks most sensitive 
in earnings to business cycle changes such 
as the following: Union Carbide, U. S. Gyp- 
sum, du Pont, General Electric, Johns Man- 
ville, Union Pacific, Chesapeake & Ohio, In- 
land Steel, International Nickel, Chrysler, 
Underwood Elliott Fisher, Lone Star Ce- 
ment, Kennecott Copper, Monsanto Chemi- 
cal and Timken Roller Bearing. Such stocks 
should not be bought by trusts except in 
the troughs of the business cycle. (2) Stocks 
least susceptible in earnings to business cy- 
cle changes such as the following: Interna- 
tional Business Machines, Mead Johnson, 
Consolidated Gas of Baltimore, General 
Mills, Sterling Products, Cleveland Electric 
Illuminating, Corn Products Refining, Gen- 
eral Foods, American Telephone & Tele- 
graph and United States Tobacco. Such 
stocks may be bought most of the time. 
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A Choice of Investment Policies 


NVESTMENT policies for a trustee buy- 

ing common stocks may be divided into 
two classes: 

(1) Some variant of a policy based on di- 
versification and something like actuarial 
principles, in so far as such principles can 
be supplied in a field in which there are no 
valid experience tables. Such a policy sim- 
ply aims to secure for the fund under in- 
vestment management, the average result 
obtained by all funds invested in the same 
broad field, whether it be bonds, preferred 
stocks, common stocks, rented real estate, 
business partnerships, etc. 

The investment problem is to try to bear 
only the share of the depression appropriate 
to the investor’s stake. The average in- 
vestor cannot beat the average either in 
reaping the fruits of prosperity or in suf- 
fering the ills of depressions. A policy of 
trying to attain the average does not mean 
an attempt to avoid obviously bad or over- 
priced investment purchases. Similarly 
trustees may limit their investment pur- 
chases to certain fields or their purchases 
in certain fields to certain periods such as 
times of depression. But within given fields 
and within the range of possible investment 
selections above the level of given general 
standards, the investing trustee must rely 
mainly on diversification and avoid follow- 
ing his judgment or personal opinion too 
much. 

Seeking the average does not bar selling 
out investments which seem _ obviously 
doomed over a long future period and 
charging off such losses. It merely bars 
a continuous switching of investments to 
catch the maximum dividends on short busi- 
ness swings. 

(2) Some type of policy based on the idea 
that investment management can beat the 
average. Such a policy seeks to buy when 
prices are low and sell when prices are high; 
to shift one’s funds constantly from certain 
investments to others according to changing 
indications and opinions about such indica- 
tions; to reap more than the average in- 
vestor’s share of prosperity and to suffer 
less than the average investor’s share of 
hard times. 


Can’t Do Better Than the Averages 


NASMUCH as there is no known invest- 
ment science or system of hindsight be- 
fore the event for beating the average, in- 
asmuch as no one has ever done it with a 
large fund over a long period,and, inasmuch 
as the record shows that the average result 
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achieved by actively trying to beat the aver- 
age is worse than the average of investors, 
as a whole, it seems clear that trustees 
should follow some variant of Policy No. 1. 


Assuming, as it seems fair to do, that the 
average net return in terms of purchasing 
power income will, in the next few decades, 
be greater on common stocks and preferred 
stocks with conversion privileges than on 
fixed obligations, the trustee’s problem in 
respect to common stocks is to spread his 
risks or diversify his investments in the 
common stock field as much as possible and 
to use his judgment as little as possible in 
order to obtain as nearly as possible the 
average investment result per dollar in- 
vested and neither the best nor the worst 
obtainable result. The majority of indivi- 
dual investors or investment trusts have 
suffered capital impairment through the use 
of good judgment, statistics or investment 
science in trying to beat the average. 


Change in Trust Concept 


S trusts turn from bonds to stocks for 
income, not appreciation, the quality 
of stocks should tend to improve in a tech- 
nical way. Good corporations, in order to 
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sell their stocks to trusts, should tend to 
avoid senior liens and to raise the quality 
of their common stocks as an investment 
medium. The general concept of a trust 
should also change. A trust will be thought 
of less and less as a fixed quantity of dol- 
lars to be conserved and at the same time 
made to yield a small net return consistent 
with safety of principal. It will be thought 
of more and more as an approximate quan- 
tity of purchasing power to be conserved 
and made to yield the average return in 
terms of purchasing power obtainable from 
current investment. Emphasis will be 
placed on income rather than market value, 
on the average net return to the investor 
over the long run rather than on the earn- 
ings during the next quarter. 


Changing one’s valuation of a stock ac- 
cording to quarterly changes in earnings is 
an irrationality which trustees must never 
be guilty of. On a proper trustee theory of 
investment, a great many high priced and 
popular stocks would never be bought, 
though stocks of small companies might be 
bought, stocks which would not have a broad 
market or prove as liquid as scores of in- 
trinsically worthless equities on the big 
board which rise a 100% in market value 
on a slight business upturn. 


Trusts, in buying stocks for the average 
return, may, in the cases of large funds, 
buy some stocks of new enterprises and 
some stocks with only a short record of 
earnings. But they will buy only on a rea- 
sonable probability of average net dividends 
over a long future period. Such a rule 
would automatically exclude purchases of 
the glamor stocks which in many cases are 
securities of sound companies, but which 
stocks, by reason of a peculiar popular ap- 
peal are in periods of extremely mild pros- 
perity, like the Spring of 1937, priced out 
of all rational relation to yield. 


As trusts do more buying of common 
stocks for income, more companies will be 
run in a way to provide eligible stock in- 
vestments for such trusts. Many industrial 
companies, as well as the utilities, will find 
it advantageous to stabilize their operations 
and rationalize their financial structure, ac- 
counting, and operation policies in ways to 
make their common stock thoroughly eligible 
as an investment for income. 





From recent announcements it is learned 
that new insurance policy settlement options 
will be calculated on 2%% interest basis, 
and that new annuity tables, reflecting long- 
er lives for annuitants, will be used. 
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Business and Financial 
Conditions 


USINESS activity has continued to 

advance in recent weeks, states the 
Guaranty Trust Company of New York 
in the current issue of The Guaranty 
Survey, its monthly review of business 
and financial conditions in the United 
States and abroad. 


“In rather marked contrast to these 
strongly encouraging trade reports,” The 
Survey continues, “is the underlying tone 
of conservatism in business circles. The 
prevailing spirit of caution has been re- 
flected in security markets, where prices 
have moved generally downward in the 
last two weeks (of November), and to 
some extent also in commodity markets, 
which have been characterized by stab- 
ility rather than by the buoyancy that 
often accompanies a business advance as 
vigorous as that of the last two months. 


“The failure of business sentiment to 
respond wholeheartedly to the favorable 
course of trade is probably due to the 
persistence of several factors that have 
clouded the outlook in recent years and 
that will continue to give rise to serious 
uncertainty as long as they remain pre- 
sent. It is not forgotten that the busi- 
ness advance, particularly in certain 
lines, rests in part upon the lavish ex- 
penditure of public funds, and that, in 
so far as this is the case, the upward 
movement is likely to continue only as 
long as the spending goes on. The price 
that is being paid for this temporary 
stimulation is a huge Treasury deficit 
bringing a series of new high records in 
the public debt and an assurance of high- 
er taxes in the future. 


“Although the legislative outlook is 
perhaps more favorable from this busi- 
ness point of view than it has been on 
the eve of a new session in several years, 
there remain possibilities of legislative 
action that may cause serious unsettle- 
ment, with no promise of essential alter- 
ation of the background in such fields as 
labor relations, taxation, the railroads, 
and government competition with bus- 
iness. 
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A Christmas Eve Jdvl 


REED SASS 
Manager, Business Development Department, The Fort Worth National Bank, Texas 


Prologue 


T was Christmas Eve. The Family, 

their quiet eleven year old son, and 
guests were gathered at dinner. The so- 
called festivity of the Yuletide was in the 
air. There had been fireworks before 
dinner. Now the meal was finished and 
toasts were being drunk to prosperity, 
happiness and to the individuals at the 
table. For the first time the voice of 
the eleven year old boy was heard. 
“Why don’t we drink a toast to Jesus,” 
he said, “After all, it’s his birthday we’re 
celebrating!” 


The Idyl 


N 1932 Christmas came to a world 
I of sadness. The great depression 
was at its peak. Thousands were home- 
less and thousands who had homes were 
unable to pay their rent. No one knew 
better than those of us in Trust Depart- 
ments and organizations who were 
charged with handling rental property. 
Two and three destitute families were 
occupying three and four room houses. 
Vacant property was being stripped of 
all improvements by petty thieves. The 
remains of long vacant property were 
razed to lower the unreduced cost of tax- 
ation. It was far better to have our 
houses tenanted by unpaying guests than 
to have the houses untenanted and grad- 
ually taken piece by piece by hungry 
marauders. 

In all of this unhappiness there was 
born a beautiful idea in our Trust De- 
partment, which has been recreated and 
revised each Christmas Eve since 1932. 
I was busy those last few days before 
Christmas sending out letters that con- 
veyed the season’s greeting to our 250 
tenants, when Bernard Lunt of our Loan 
Department approached me with his 
magnificent plan. 

Lunt had studied our rental situation 
and had found that we had sixty houses 


renting for less than $12.00 per month. 
In nearly all of these houses were chil- 
dren whose parents were valiantly striv- 
ing to provide the bare necessities of 
existence. To these children, it would 
be another Christmas devoid of toys, 
fruits, nuts and candies. Quite natur- 
ally, we could not charge our estate with 
the expense of gifts for these people. 


UT we could do something for these 

children and their parents, and no 
estate would lose thereby. In our Bank. 
we have 180 employees and officials, and 
in the years gone by it had been our 
custom at Christmas time to have a party 
in our lobby. At these parties there 
had been an exchange of gifts among the 
members of the Bank family. These 
gifts, which were usually toys, were ex- 
changed with gayety and usually that 
was the end of their value. Lunt’s plan 
was to utilize these toys as gifts to the 
destitute without spoiling the fun of our 
own party. 

With help from our personnel officer 
we exchanged the names of our employ- 
ees with other members of our personnel. 
We saw specifically that our officials drew 
the names of our youngest employees 
and that these young employees received 
the names of the bank’s officials. All 
were instructed to buy toys not to ex- 
ceed in cost the amount of 25c. 

Before the day of our Christmas party 
we took up a cash collection in our own 
trust department, and this fund was aug- 
mented by a $25.00 contribution from the 
Bank. With this money we bought in 
wholesale quantities boxes of fruit, nuts 
and candies, and these we divided up 
into sacks according to the number of 
our destitute families. 

* *% 
AME three o’clock on Christmas Eve 
C and every employee and official had 
dropped his duties to join around the 
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giant Christmas tree in the lobby of the 
Banking room. From the mezzanine 
floor came the voices of an octet singing 
“Silent Night.” The song concluded, our 
master of ceremonies explained again the 
plight of our tenants and suggested that 
those employees who wished to contri- 
bute their gifts might do so upon the 
completion of the party. As this talk 
was finished we heard a loud ringing of 
sleigh bells and there bending over the 
opposite side of the mezzanine balcony 
was Santa Claus and his bulging pack of 
toys. In a moment he was among us 
with everyone trying to guess his 
identity. 

The names on the wrapped gifts were 
called, and each person was required to 
open his gift that all might see. In a 
short while everyone had his or her toy. 
The president of our Bank was down on 
his hands and knees in the center of the 
lobby running a mechanical train, being 
helped in this pursuit of happiness by 
one of our office boys. Everyone had 
some gewgaw with which to play. For 


the moment everyone had been reduced 
to the same common denominator. 


LTHOUGH we all knew that if our 

particular toy appealed to us we 
could keep it, we have no record of any- 
one doing so. Many had bought more 
than one toy, and some had brought gifts 
of old but good clothing. 


so nit Tavs vill 
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At five o’clock we gathered our gifts 
into three sedans and set out to distri- 
bute them. If there was any regrettable 
feature to the party, it was that every- 
one could not see the wonderful light 
that came to the eyes of those who re- 
ceived gifts when no gifts were expected. 
Many times there were no spoken thanks 
save those which the eager eyes of chil- 
dren could say. To those of us who 
figured in the party the Christmas of 
1932 was the most beautiful we had ever 
known. 

* * * 

HAT Christmas party of 1932 was 

one to which the newspapers had re- 
ceived no privileged invitation. But the 
next day lengthy accounts of the party 
appeared in the local papers. Perhaps 
a few read the papers and commented 
that after all Banks were not such cold 
and heartless institutions. If this was 
done, it was one more dividend upon 
which we had not counted. 

Since 1932, our Christmas party has 
become an annual affair. It was not con- 
ceived as a public relations stunt, al- 
though the papers have given us price- 
less columns of space. It is a party to 
which we all look forward; where things 
are given without an expected return 
save the pleasure afforded. This, it seems 
to me, must be the real and genuine spirit 
of Christmas time. 


WEALTH—Checks and Balances 


EALTH brings with it its own 
checks and balances. The basis 
of political economy is non-interfer- 
ence. The only safe rule is found in 
the self-adjusting meter of demand 
and supply. Do not legislate. Meddle, 
and you snap the sinews with your 
sumptuary laws. Give no bounties, 
make equal laws, secure life and prop- 
erty, and you need not give alms. 
Open the doors of opportunity to tal- 
ent and virtue and they will do them- 
selves justice, and property will not 
be in bad hands. In a free and just 
commonwealth, property rushes from 
the idle and imbecile to the indus- 
trious, brave and persevering. 
Ralph Waldo Emerson 





TRUST COMPANIES 


il ay 


COMPREHENSIVE 
FIDUCIARY SERVICE 


For almost half a century The Northern Trust Company 
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Democracy in Business 


The ‘Multiple Management’ Plan for Banking and 
Industrial Progress 


CHARLES P. McCORMICK 
President, McCormick & Co., Baltimore, Md. 


The McCormick plan of “Multiple Management”,* described herein by its 
originator—who has been eminently successful in banking and industry 
—is one of those milestones which mark the progress of business civiliza- 
tion. As a strictly practical method for releasing constructive forces, it 
promises to prove as great a revitalizer to banking and trust business as 
to industrial plants. Going to the roots of many troubles and cutting 
away some hitherto intrinsic weaknesses of corporate organization, this 
plan focuses attention where it belongs—on providing a virile manage- 
ment. It is the application of the Merit system to bank as well as business 
management; probably the most effective answer to the entire scope of 
personnel and personal relations problems and a most worthy challenge 
to those who would improve, in order to retain, business democracy.— 
Editor’s Note 


ODERN politicians are very smart seen such evidence of “self-satisfied” 


—many of them capitalize on what 
the general mass of people will accept. 
During the early ’30s and thereafter, the 
banks, trust companies, and other finan- 
cial houses underwent a terrific lashing 
of words and the result was disastrous 
in many cases. 

Also, in the last few years, politicians 
have given the industrialists a real “pan- 
ning,” and the underlying reason in both 
cases was the fact 


bankers and the thoughtless handling of 
labor in many industrial plants, that they 
were ready to accept the politicians as 
saviours who would enact laws that would 
protect them against both of these short- 
comings. 


Unfortunately, the average man today 
travels too much in his own set. For in- 
stance, a banker is very apt to stay in 

banking circles and 


that the public had 


*This book, also 
published in England 
under the title “The 
McCormick System 
of Management” has 
received wide ac- 
claim, and it is in- 
teresting to note that 
all proceeds from its 
sale are turned over 
to charity. It is a 
signal contribution 
to better handling of 
both business and 
personnel problems 
which the author 
makes without other 
recompense. 


There are two ways in which an exec- 
utive can operate. He can drive with a 
loose rein, he can select the right men, 
place responsibilities on their shoulders, 
and give them the opportunity to show 
their abilities; or he can use a tight 
rein and drive as a dictator would do. 
The latter usually ends with a nervous 
breakdown or develops what is some- 
times known as a “one-man business.” 

It is the manager’s job to see that the 
people in his employ have a general 
knowledge of the activities of the com- 
pany, a real loyalty to the concern, a 
great interest in its success, and a defi- 


nite sense of responsibility. 
WALTER FULLER 
President Curtis Publishing Company. 


rely upon data 
given him by bank- 
ers. An industrial- 
ist likewise is liable 
to make friends ex- 
clusively of fellow 
industrialists and 
base his thinking 
on their thoughts, 
while the _ labor 
leader will doubt- 
less remain within 
his particular labor 
group and become 
more and more 
labor - minded _be- 
cause of his limit- 
ed contacts. 
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Bridging the Gap 


T is a shame that in a democracy such 

as ours, more of us are not able to see 
the other man’s picture. It would cer- 
tainly be helpful if all three could be 
thrown together in the same room from 
time to time and allowed to discuss the 
things that are so fundamental to our 
standard of living. There are two sides 
to every question and if both sides are 
known—a happy compromise can gener- 
ally be reached. 

In my limited experience as a director 
on two bank boards, as well as a member 
of the Baltimore Branch Federal Reserve 
Board, I have always desired to be con- 
structive. In 1934, I recommended to 
one of the finest young bankers in Balti- 
more, a plan that I knew would engender 
spirit in the bank, promote “pride of 
ownership” and develop leaders for the 
future from inside the bank, thereby giv- 
ing an “esprit de corps” which would 
make that bank a friendly bank to the 
public. 

Realizing, from an industrialist’s view- 
point, that Mrs. Consumer is the “boss” 
and we must serve her, I was anxious to 
place some of these views in an ideal 
banking institution. Fortunately, Rob- 
ert Merrick, President of the Equitable 
Trust Company, Baltimore, and I attend- 
ed the same college—spoke the same 
language—and he gave me the desired 
opportunity. The experiment was tried 
out—namely, the Junior Advisory Board. 

Our problems are so complex today 
that it takes many heads to solve them 
and the question of relationship with the 
customer is one that must be handled not 
by the “front office” (President or Chair- 
man of the Board) alone, but by subord- 
inates throughout the organization. To 
create the proper impression upon a cus- 
tomer is an invaluable asset today and 
the “Junior Board” method is the quick- 
est, shortest, and most inexpensive 
method of placing the proper responsi- 
bility upon individuals who are anxious 
to do a job and do it with real “service.” 


Checks and Balances 
N order to clear up, in the minds of 
some of our skeptical friends in the 
banking fraternity, the idea that a Jun- 
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ior Board will take over the management 
of the business, will say there are two 
rules that must be followed: 

lst: Only recommendations can come 
from a Junior Board and these recom- 
mendations must be passed on by the 
Senior Beard or the President of the. 
institution as they see fit. 

2nd: All recommendations by the Jun- 
iors must be unanimous, which means 
that if you have unanimity of views on 
any controversial question among the 
younger executives of today, you are go- 
ing to find that they are pretty nearly 
correct in their recommendations for it 
takes only one to stop a too conservative 
thought and it takes only one conserva- 
tive to stop the rest of the radical 
thoughts. 

Evidence of this is shown by the fact 
that, in checking over recommendations 
by our own Junior Board in the past five 
years, we found that out of 1207 unan- 
imous recommendations, only 6 had been 
turned down by the management or the 
President. This conclusively proves that 
younger people are not universally radi- 
cal; also that younger executives have 
ideas and that if given the opportunity, 
they wish to place their views before the 
management in the proper form. 


Who Runs our Banks? 


» UBLIC opinion makes or breaks any- 

thing in this country of ours. Do 
not overlook the fact that it takes only 
one “cold-blooded” banker (who is ruth- 
less) in a city, to make public opinion 
turn against banks as a whole, and if 
you multiply the one by several—there 
will be the general impression that all 
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bankers are cold-blooded. My observa- 
tions show that they are very human, 
but that many have not applied the prin- 
ciples of human relations in their bus- 
iness. 


The same thing was true of industry 
until five years ago, with the result that 
industrialists today are often looked upon 
as “economic royalists.” The truth of 
the matter is that there have been 
enough badly handled institutions to cast 
the slur or shadow over all industrialists. 
The same thing applies to the bankers. 

If they could only learn to place the 
responsibility in the hands of those men 
down the line, give them freedom of ex- 
pression, freedom to discuss their ideas 
and freedom of action, yet control them 
properly through a planned system such 
as the Junior Advisory Board, they will 
find that their banks will quickly become 
“friendly” in spirit toward the customer, 
that the customer will become friendly 
toward the bank, and the politicians will 
quickly abandon the idea of crucifying 


the banks and the industrialists before 
the public. 


Advisory and Operating Directors 


SHOULD also like to see some bank 

take all outside directors not con- 
nected with the bank in their working 
hours, and place them on a “commercial” 
advisory board—let them continue to 
give the same service to the bank that 
they have been giving in the past as 
directors—let them be shown the figures, 
etc., but leave those vacancies open for 
the tried, younger men who have a full 
appreciation and thorough knowledge of 
the banking system, and who have qual- 
ified through proven merit to handle the 
problems of that bank. 

I feel that a bank director should be a 
man who devotes his entire life to bank 
directing and not just a few hours a 
month to a review of the questions per- 
taining to banking; or those of the dif- 
ferent committees. I do not mean that 
the commercial man who is serving on 
a bank board should be eliminated from 
the picture. 

Rather, I think his field would be more 
logical and more helpful were he not re- 
sponsible for the duties of the bank of 
which he often knows but little, but if 
he were placed on an advisory board, 
given the same fees if necessary, asked 
the same questions and the same service 
demanded from him as if he were a full 
director. I don’t believe that the average 
business man in industry would hesitate 
as much to serve on such a bank board 
as he does now as a full director, with 
full responsibility of the office. 

You would be placing a young man 
who has made good in the bank in a place 
of prominence—you would advance him 
by regular steps, you would have tried 
him out, and you would have rewarded 
him with a just share of responsibility. 
Incidentally, think of the prestige and 
the “esprit de corps” that can be devel- 
oped by having every young man in the 
institution feel that he has the oppor- 
tunity of becoming a member of the 
board. 

There is a different atmosphere when 
a man feels that he has the opportunity 
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by virtue of exceptional daily work to 
finally attain that position of responsi- 
bility and public recognition, whereas at 
the present time few men in a banking 
institution feel that they are capable of 
arriving as a fellow director. 


A Proven Success 


HE whole philosophy of thinking 

should be changed if the bankers of 
this country are interested in public opin- 
ion. If they are not, then this entire dis- 
cussion is obsolete and out of order, but 
if they are concerned with public opin- 
ion it would be worth while for them to 
consider management’s plan whereby the 
business executives and the operating 
apprentice meet on even terms and dis- 
cuss the future of the organization. 

The system has been widely copied, in 
part, by industry all over the United 
States, Canada and England, and is be- 
coming popular in other European coun- 
tries where industry is interested in plac- 
ing the responsibility of management 
upon the many and is tiring of the dicta- 
torial method of handling a business— 
that is, by one or two persons in the 
organization. It has been successful in 
over 250 large industrial businesses in 
this country—it has been successful in 
banks—it has been successful in oil com- 
panies, wholesale grocery houses, chain 
stores, and in almost every other phase 
of modern business life, so I see no rea- 
son why it should not be an asset in 
building esprit de corps where it certain- 
ly has been needed in the past—in finan- 
cial institutions. 

Furthermore, to younger men coming 
up the ladder, recognition is worth a 
great deal of money; opportunity of 
speaking is also worth much to the en- 
tered apprentice, but recognition by the 
firm of all its employees—through such 
a plan—does build a proper perspective 
toward meeting the public, and after all 
that is a major problem in every busi- 
ness today. 


A Banking Laboratory 


HEREFORE, I have asked James G. 
Renshaw, assistant trust officer and 
present Chairman of the Junior Advisory 
Board of the Equitable Trust Company, 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


to select a few members of his board and 
have them tell their own stories about 
what they have received and accomplish- 
ed for their bank under this system. I 
am sure that to those who are interested 
in human beings, human relationships, 
and the advancement of the democratic 
idea of giving every man an opportunity 
to rise to the top by merit and not by 
pull or prestige—these short stories will 
be self-explanatory. 

In introducing the comments of repre- 
sentative officers and staff members who 
have served or are now serving on this 
Board, Mr. Renshaw states: “I feel that 
our Junior Advisory Board is a ‘banking 
laboratory’ where new banking ideas are 
analyzed in an effort to discover better 
formulas to replace outmoded methods. 
In this process, where intelligent thought 
is mixed with enthusiasm, the members 
of the Board reach into fields unknown 
to them before and, in the exploration of 
those fields, acquire the knowledge and 
training that will qualify them to move 
from this ‘laboratory’, with their new 
discoveries, into executive positions.” 








How the Board Functions 


PRESENT member of the Board, 
Eno de Buys, describes its history 
and development as follows: 

Rapidly growing in size and expanding 
in services, our institution was faced 
with the problem of hiring from the out- 
side or developing our own personnel for 
positions of increased responsibility. 

The latter policy has been adhered to 
by our President, Robert G. Merrick, and 
when some years ago C. P. McCormick, a 
Director of the Equitable, told Mr. Mer- 
rick of McCormick & Company’s Junior 
Executive Board, our President saw in 
this plan a means by which the younger 
personnel could be developed more rap- 
idly. 

Accordingly, on December 10, 1934, an 
original Junior Advisory Board of twelve 
men was appointed and made self per- 
petuating with by-laws calling for re- 
tirement and election of three members 
every four months to serve for. a period 
of one year. 

That this idea has generated the de- 
sired results is self evident if one exam- 
ines the record of the Board and its 
members. Picture for yourself a group 
of keen and alert young men, gathered 
from all departments and branches of 
the Equitable, and told by their Presi- 
dent “Among you is the future manage- 
ment of this institution. Discuss among 
yourselves the problems of your indiv- 
idual departments and of the bank as a 
whole. Study and develop your ideas and 
then make your suggestions and recom- 
mendations. You will have my backing 
and the cooperation of all senior officers. 
We want your thoughts and assistance. 
Go to it, you have a great opportunity.” 

They went to it, and besides learning 
more about their Company than was ever 
possible before, thus developing their 
own interest and latent abilities, put into 
operation ideas which have resulted in 
considerable economy in operations or 
improvement of the bank’s services. 

Additional evidence of the success of 
the Junior Board idea is reflected in the 
fact that a year ago a Sub Junior Ad- 
visory Board was started with the pur- 
pose of beginning early to develop the 
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interest and loyalty of the youngest em- 
ployees, particularly new ones. Thus the 
Equitable, despite its great growth, has 
been able to adhere to its policy of ad- 
vancing its own people and of hiring “at 
the bottom” to make replacements. 


Accomplishments of the System 


RESENT and former members of 

the Junior Board, summarizing its 
accomplishments and advantages, select- 
ed the following activities and effects as 
most outstanding: 

Suggestions are brought up concern- 
ing flaws and improvements in organiza- 
tion and operation that would often es- 
cape notice of the Senior Board. These 
are made by employees who are not only 
interested in their own working condi- 
tions but also in the betterment of cus- 
tomer service, resulting in enhancement 
of the good will of customer and com- 
munity. Moreover, through this means, 
executive ability can be uncovered in 
key men who need only an outlet for their 
ideas. The fresh and inquiring mind of 
the younger men provides an excellent 
method of mitigating the rigors of tra- 
ditional banking methods and practices. 

Benefits to the members themselves 
comes from a sense of responsibility and 
a feeling that their work and opinions 
are appreciated, putting them on the ac- 
tive look-out for improvements. Mem- 
bership on the board trains the men to 
think as executives and teaches them 
parliamentary procedure. An added in- 
centive is furnished through awards for 
suggestions accepted by a committee 
which passes on all recommendations 
submitted. Centering largely on recom- 
mendations as to new systems, new sour- 
ces of income and control of expenses, 
many of these suggestions have proven 
to be of great value to the bank. 

Since the members are selected to rep- 
resent as nearly as possible all depart- 
ments of the institution, the Junior 
Board affords an opportunity to know in- 
timately the men, functions and problems 
of the other departments, and further 
promotes good fellowship as well as well- 
rounded knowledge of the institutions 
services. 








Trust Business of Tomorrow 


Past Trends Give Some Indications of Future Organization 


JOHN W. REMINGTON 
Vice President & Trust Officer, Lincoln Alliance Bank & Trust Company, Rochester, N.Y. 


Governmental and commission reports, as well as the test of financial 
exigencies, in recent years, have led to much concern as to the type of 
organization most appropriate to the best conduct of fiduciary functions. 
In the following article, Mr. Remington gives some highlights from his ex- 
tensive and significant study and investigation, the results of which have 
recently been published under the title: “Trust Business in the Future’*— 
one of the series of books based on timely theses at the A. B. A.’s Graduate 
School of Banking. The questions which this book discusses are ones 
which every trust officer, and estate attorney, should have clearly in mind. 


—Editor’s Note. 


REDICTING the future of any busi- 

ness, like attempting to prophesy as 
to the movement of the stock market, 
obviously is precarious. But there are 
times when the study of the past and 
fact-finding in the present may aid in 
planning for the problems ahead. And 
some ideas evolved may be worth while 
and not mere conjecture in a period when 
the world faces changes which may alter 
the course of nations, of business, and of 
individuals. 


Other Countries Also Pioneer 


ANY do not realize that credit 

should be given New Zealand and 

the Dominion of Canada for making an 

early start in popularizing trust business 

and developing strong banks and trust 

companies which have aided many people 
by the exercise of fiduciary powers. 


New Zealand has been the pioneer in 
the creation of a strong Public Trust 
Office established in 1872. This was not 
followed by England until 1908. In that 
country the work of the Public Trustee 
has stimulated the growth of corporate 
trustees. Canada has developed a most 
satisfactory corporate trust business, 
separate and distinct from commercial 
banking. Study of the growth and 
powers of these Canadian trust com- 
panies is a helpful background. 


*(See review on page 763—June 1938 issue, 
T. C. M.) 


The history of trusteeship in the 
United States, as conducted by banks 
and trust companies, is worthy of at- 
tention, with some conducting ‘trust bus- 
iness as a supplement to commercial 
banking while others have operated a 
trust business chiefly or exclusively. Its 
record is an excellent one through chang- 
ing periods and many depressions while 
wise governmental supervision has im- 
proved the quality of the service ren- 
dered. 


Arguments For and Against Dissociation 
HOSE who argue against the asso- 
ciation of trust business with com- 

mercial banking emphasize the con- 
flicts of interest which may arise, the 
difference in investment problems of a 
bank and a fiduciary, the problem of con- 
fidentiality, the dangers in serving two 
masters, and the possibility of domina- 
tion of a trust department by the bank- 
ing department. 

On the other hand, some of the prin- 
cipal arguments against dissociation are 
the naturalness of the association, the 
value derived from correspondent insti- 
tutions, the absence of real danger in 
the set-up, better investment facilities 
and a stronger group of directors, and 
the valuable information and help which 
can be obtained from other departments 
of a bank. 

When these pros and cons are weighed 
carefully anyone will entertain certain 
questions as to the trend and conduct of 


677 





678 


trust business in the years immediately 
ahead: Can the need for trust service 
be best served by— 

(1) Adoption of the system in effect in 
New Zealand where trust business is 
handled exclusively by the Public Trus- 
tee and trust and insurance companies 
are not associated with commercial 
banks; 

(2) Adoption of the Canadian system 
where-there is complete corporate segre- 
gation but in some cases association 
through affiliations; or 


(3) Continuance of the system long in 
force in the United States and England, 
where association is the rule and not 
the exception? 

Conclusions: The answers to this ques- 
tion would seem to be: First, the record 
of the past is so excellent that it does 
not call for dissociation. Second, man- 
agement is a vital factor, its strength 
and integrity, not the corporate struc- 
ture of the institution, will determine the 
quality of trust service. Third, trust 
examinations are aiding in keeping the 
quality of service high; and most exam- 
iners see no need for dissociation of fidu- 
ciary business. Fourth, real segregation 
of assets and essential functions has 
taken place and insures impartial and 
competent trust service. Fifth, the dan- 
ger of self dealing has been eliminated. 
The penalties are certain and severe. 


Some Matters of Size 


EVERTHELESS, some trends are 

discernible and should be watched 
closely as they may affect trust business 
in the future. There may be a slow but 
quiet tendency towards dissociation in 
the larger cities with, however, an af- 
filiation between a trust company doing 
a fiduciary business exclusively and a 
strong commercial bank. 

It is predicted that, during the next 
five or ten years, we shall see the closing 
of many small trust departments by the 
transfer of their business to other trust 
companies doing a considerable volume of 
trust business. It is quite possible that 
in many larger cities we may see the 
combination of strong commercial banks 
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and separate companies primarily inter- 
ested in trust business. 

But trust service in smaller commun- 
ities needs our system of association, un- 
less we are willing to see public admin- 
istrators handle trust business. Branch 
trust offices of a large institution have 
been operating successfully in California 
and in North Carolina for several years. 
And small local banks may be in a posi- 
tion to render personal and efficient trust 
service by using the facilities of a larger 
bank or trust company in the trade area 
for investment, tax and accounting work. 


A Wholesome Association 


HE ultimate conclusion is that trust 

business should be permitted to con- 
tinue its development in the most natural 
way, but supervised by state and federal 
agencies which have an independent out- 
look and have the advantage of seeing 
large and small trust departments func- 
tion under varying circumstances. 


Trust banking and commercial bank- 
ing supplement and complement each 
other. Almost daily there arise instances 
in which people who have been doing 
trust business with a bank now desire to 
open checking or savings accounts. And 
a man who has dealt satisfactorily with 
a bank for thirty years by using loan 
and checking facilities has developed a 
feeling of confidence that he may leave 
his affairs after death to the manage- 
ment of men who have demonstrated 
ability and integrity. 

The present system is not perfect, but 
it is performing a great service with 
little criticism from beneficiaries of 
trusts and customers of trust institu- 
tions. It can be expected that the few 
problems of conflict of interest can be 
solved by rigid adherence to sound fidu- 
ciary methods. 

When dissociation comes naturally and 
in a manner that is economically sound, 
it will work out satisfactorily. And until 
that time comes—and it may never come 
in some communities—these two great 
services of a quasi-public nature will 
continue to be associated in the interest 
of young and old, regardless of whether 
they be people of large or of small means. 





Domiciliary Tax Conflicts 


Novel Suggestions for Solution of Seemingly 
Insoluble Problem 
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The writer of the following article discusses from entirely new angles 
a problem of vital importance to tax officials as well as to those engaged 


in every day administration and settlement of estates. 


The conclusions ar- 


rived at are especially interesting in view of the recently submitted “Fourth 
Report of the National Tax Association’s Committee on Double Domicile 
in Inheritance Taxation”, found elsewhere in this issue, which ruefully ad- 
mits that no acceptable solution of the problem has yet been found.— 


Editor’s Note. 


HE paradox presented by our pec- 

uliar form of government, sovereign 
States federated within a sovereign Na- 
tion, continues to produce problems 
which would puzzle the profoundest of 
the Schoolmen. These problems, in es- 
sence always the same, are part of the 
price we are called upon to pay in each 
generation for the privilege of occupy- 
ing that palace of many rooms under one 
roof planned for us by the political arch- 
itects of our patrimonial domicile. One 
of the most perplexing of these is the 
present day problem of double domicile 
in inheritance taxation. 


Regarding the realities, we perceive 
that although a man can have but one 
domicile, the respective courts of forty- 
eight sister states may, upon the same 
set of facts, like the blind men who each 
had different impressions of the elephant, 
definitely declare that he has forty-eight 
different domiciles. Yet there is appar- 
ently no process available, in view of the 
prohibition contained in the Eleventh 
Amendment, whereby such conflicting de- 
cisions may be brought to review so that 
the one and only domicile may be def- 
initely determined by a final tribunal. 

This problem is not of recent creation 
—it has always existed, a latent threat 
to orderly administration of decedent 


*Of the firm of McCloy & Bravman. 


estates. In the horse and buggy days . 
when the writer first mounted the odd 
hobby of death taxes, the average dead 
man’s estate could have been fully taxed 
by almost every state then imposing in- 
heritance taxes and the total aggregate 
amount of such taxes having been paid, 
there would remain a larger net estate 
for the enjoyment of the heirs than 
the amount they would nowadays re- 
ceive after the Federal government and 
almost any single state make their death 
tax collection. 


A Legal Frankenstein 


UT at the present time, when both 

Federal Estate Tax and most of the 
State Estate Inheritance Taxes are im- 
posed at streamlined progressive rates, 
it is obvious that if more than one state 
may successfully claim tax on the whole 
estate, there may not be enough estate 
left, especially after expenses of admin- 
istration are deducted, to pay all the tax 
claimants, to say nothing of payments 
to the supposed beneficiaries. 

The growing extent of the evil is in- 
dicated in one of the earlier reports of 
the “Committee on double domicile in in- 
heritance taxation of the National Tax 
Association’”,* that advices from thirty 
states showed scores of pending and 
prospective cases of double domicile, in- 
volving inheritance taxes amounting in 
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the aggregate to several hundred thou- 
sand dollars affecting the following 
States: California, Colorado, Connecti- 
cut, Florida, Illinois, Kansas, Maine, 
Massachusetts, Mississippi, Montana, 
New Hampshire, New Jersey, Oregon, 
Pennsylvania, Vermont, Washington, 


Wyoming and the District of Columbia. 

Readers of Trust Companies Magazine 
must be familiar with the more impor- 
tant cases involving this problem which 
have reached the courts in recent years, 
namely:—the Dorrance, 


Hunt, Trow- 
bridge and Green cases. 

The Dorrance case was the most con- 
spicuous of these, involving as it did in 
round numbers about $30,000,000. paid 
to the two contending states, New Jer- 
sey and Pennsylvania, both imposing 
taxes on the theory of domicile. The 
Supreme Court refused to pass upon the 
issue without, however, explaining its 
decision, the probable reason being, it 
has been suggested, that the Constitu- 
tion does not guarantee that the courts 
of two states shall reach the same result 
upon the same set of facts. 


Three Recent Notorious Cases 


HE Hunt case involving the same 

domiciliary problem came before the 
courts under the Federal Interpleader 
Act, which Act might be said to have 
been designed to give a back door en- 
trance to the Supreme Court where the 
Eleventh Amendment barred the main 
entrance, but the Supreme Court made 
short shrift of the expedient. 


(*Reported in Trust Companies Magazine, May, 
1937.) 


In connection with the decision in this 
case the Report of the Committee con- 
cludes: 


“At any rate, (this decision) definitely 
lays down the rule that the Federal In- 
terpleader Act cannot be used to settle a 
double domicile case if either claiming 
state objects. The case does not decide 
what would happen if neither state ob- 
jected.” 


The Trowbridge case involved conflict 
of claims as to domicile of Trowbridge 
between the States of Connecticut and 
New York. Connecticut came into the 
New York courts, and not being success- 
ful in the Surrogate’s Court, tried again 
in the Appellate Division, and still un- 
successful there finally succeeded in per- 
suading the Court of Appeals to declare 
that Trowbridge was actually domiciled 
in Connecticut, so that there was but one 
domiciliary tax to be paid in that estate. 

In the Green case the Supreme Court 
allowed Texas to file a bill of complaint 
against Florida, New York, Massachu- 
setts and the individual defendants to 
restrain them from collecting inherit- 
ance taxes on Col. Green’s estate and en- 
tertained the same upon the allegation 
that if all the states and Federal Govern- 
ment were paid the amount of taxes 
claimed, there would be no estate left 
for the beneficiaries. After many hear- 
ings the Special Master appointed by the 
Supreme Court in the Green case has 
submitted his report, which remains to 
be acted upon by the court, holding that 
Col. Green’s domicile was in the State 
of Massachusetts. 


“Stop, Look, Listen and Learn” Rule 


ISCUSSIONS of the problem under 

consideration generally ignore the 
important fact that the property owner 
during his lifetime not only has the 
power to choose his own domicile, but 
is also permitted to make his investments 
where he pleases in any or all or none 
of the states. It is, therefore, within the 
power of the property owner, however 
peripatectic his habits, or numerous his 
houses, to prevent, after his death, double 
or mu!tiple taxation of his property based 
upon conflicting decisions as to domicile, 
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providing that he follows “the Stop, 
Look, Listen and Learn Rule.” 


That is, the property owner, once in 
a while between journeyings, should Stop 
to consult his lawyer, who should be per- 
mitted to Look over the situation care- 
fully and, having given his opinion, the 
property owner should Listen and 
Learn what to do and not to do, then 
and henceforth, so that upon his death 
some little balance of his estate may be 
left for enjoyment by his heirs after the 
tax collector of one State only, that of 
his domicile, has taken a single toll in 
addition to the Federal Estate Tax. It 
is also safe to assume that any alert trust 
officer of any corporate fiduciary would 
give such a property owner what is called 
“the right time” and urge him to con- 
sult the old family solicitor. 

Examination of the facts as to resi- 
dence of deceased and situs of the prop- 
erty involved in any one of the cases 
where the question of domicile has been 
litigated, will disclose that the deceased 
could have resided wherever he pleased 
and yet could have avoided the penalty 
of multiple taxation of his property, or 
heavy litigation expense, if he had only 
arranged his affairs differently during 
his lifetime. 


How Not to Live 


CASE recently came under the eyes 
of counsel which illustrates the 
variety of situations which give rise to 
these conflicting claims: The deceased 
lady had been married to a gentleman 
who was domiciled in State Y where 
they resided during their married life. 
Following the death of her husband, 
(still declaring in her Will and other 
documents that she was domiciled in 
State Y,) she took up residence in a 
rented apartment in the City of Z in the 
County and State of Z where she lived 
for many years and where she died. 
Following her husband’s death, she 
never paid any income taxes to the State 
of Z; her securities were held by her 
agent residing in the State of Y where 
she carried her only bank account, her 
Federal income tax returns were filed by 
her agent in the State of Y and although 
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she neither owned, rented nor occupied 
a dwelling in the State of Y, upon the 
authority of the controlling cases in that 
State she would be held by its courts to 
be actually legally domiciled there. 

The lady owned personal property in- 
cluding household goods worth over . 
$100,000., located in the State of Z, where 
she spent practically all of her time. 
Were it not for the fact that she had 
about $2500. worth of excess furniture 
stored with a corporation in the City of 
Z and had also left her fur coat in stor- 
age there, it would have been quite pos- 
sible for the agent in the State of Y, 
who was named executor of the lady’s 
Will, probated in the State of Y, to hire 
a truck, cross the bridge to the State 
of Z, and remove all the lady’s belong- 
ings from the apartment in the City of 
Z to the State of Y to be there admin- 
istered. 

Indeed, the goods in storage could also 
have been procured or liquidated by the 
informed legal representative without 
serious difficulty with the death tax auth- 
orities in the State of Z and without 
heavy tax burden or large legal fees for 
experts on the tax law or law of con- 
flicts. The legal representative would, 
of course, following the removal of these 
properties from the State of Z to the 
State of Y, offer to pay the former what 
he would consider its proper tax upon 
the tangible assets located in the State 
at the time of the lady’s death. 

Upon disclosure of the protracted stay 
of the lady in the rented apartment in 
the City of Z, the tax authorities of 
State Z would no doubt claim that she 
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was legally domiciled there and very like- 
ly the Court of first instance anyway 
would agree with the claimant; and 
thereupon the State of Z would attempt 
to collect its tax upon the entire estate 
which it would discover from the inven- 
tory filed in the Probate Court in the 
State of Y. In making this attempt to 
collect such a tax, however, it would 
find itself “out of luck” because it would 
hardly be expected that the Courts in 
the State of Y would assist the State 
of Z to collect its tax judgment based 
upon the holding that the deceased was 
domiciled in the State of Z when they 
had already declared that she was dom- 
iciled in the State of Y. 


The net result of a transaction such 
as the foregoing would be that the State 
of Z would find itself quite powerless to 
collect any tax at all because obviously 
the legal representative would not be 
permitted to pay the tax assessed upon 
the theory the deceased was domiciled 
in the State of Z. He could properly pay 
only the tax assessed upon the theory 
that the tangible assets were located in 
the State of Z at the time of the death 
of the lady legally domiciled in the State 
of Y. 


Leave Worries to Tax Agencies 


NALYSIS of this case demonstrates 
that if the property owner, during 
his lifetime, follows the Rule above enun- 
ciated, the only ones who will be troubled 
about conflicts as to domicile will be the 
tax collecting agencies of the several 
states. In the case mentioned, the only 
mistake made by the property owner was 
in storing her furniture and fur coat in 
the City of Z when she could just as 
well have stored them in the State of Y. 
No doubt if nothing at all be done by 
way of amendatory legislation, in due 
course of time so many property owners 
would become followers of the “Stop, 
Look, Listen and Learn Rule” that no 
such legislation would be necessary. 
When all is said and done, the state 
claiming tax upon the theory of domicile 
must first catch its hare before it cooks 
it. If in an extreme case every one of 
the forty-eight states should hold that 
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a deceased property owner was domiciled 
within its borders, obviously each state 
could look only to the property of the 
deceased found therein. If but two states 
should hold that deceased was domiciled 
in each and the bulk of the property 
from which the tax would have to be 
paid was located in another state or 
states, before the tax was collected 
through the aid of the courts of the 
state where the property was located, 
perhaps the case would come to be heard 
in the United States Supreme Court. 
See Milwaukee v. White Company (1935) 
296 U. S. 268, 56 Sup. Ct. 229; New York 
Laws 1932, Chap. 333, as amended by 
Laws 1934 Chap. 63; “Collection of Tax 
in Foreign Jurisdiction” and “Reciprocal 
Enforcement Provisions” by Albert 
Handy, in Vol 6, Heaton on Surrogates’ 
Courts (1937). Legislation along the 
lines of the New York Statute referred 
to was recommended by a Committee of 
the National Tax Association at the 
meeting in 1931, and up to 1937 fifteen 
states had enacted laws intended to carry 


out the suggestion. 


Why Not Arbitration—And Reward? 


F it be deemed necessary to accomp- 
I lish reform of present chaotic condi- 
tions by legislation without recourse to 
attempted Constitutional Amendment, or 
other cumbersome method, the question 
is whether some simple country law of- 
fice solution of the problem cannot be 
found. In one of the four Reports of the 
Committee above referred to the con- 
clusion is stated: “Jt is probable that 
everyone would agree that it would be 
very desirable to have one impartial ju- 
dicial tribunal where the controversy in 
a double domicile case could be tried out 
and determined.” This gives a first clue 
to the answer to the riddle. 

There are certain significant facts in- 
volved in the problem of double domicile 
in inheritance taxation which point 
directly to the one impartial judicial tri- 
bunal desired. Revenues of all of the 
death-tax imposing agencies in the coun- 
try, State and Federal, are jeopardized 
by reason of the possibility of multiple 
domiciliary claims. Contrary to the con- 
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clusion in a recent report of the Amer- 
ican Committee on Federal Taxation that 
“the problem here is not one of Federal 
taxation,” the fact is the problem here is 
one of Federal taxation. 

The courts have held that the Federal 
estate tax need not be made deductible 
before the application of a State tax 
(Stebbins v. Riley, 268 U. S. 187), and 
that both the State and Federal taxes 
attach at the same time (Frick v. 
Pennsylvania, 268 U. S. 473). There 
were hints in Florida v. Mellon (273 U. 
S. 12), the case which sustained the Fed- 
eral claim for State taxes paid, that 
since any tax constitutionally levied by 
Congress represents the supreme law of 
the land, the Federal and State taxes are 
not coordinate and hence the State which 
grants the privilege of succession should 
take “‘second table.” 


Credit for Self-Protection 


N strict logical theory, if the estate 
I were insufficient to pay Federal and 
State taxes, it would seem that both 
should abate proportionately, but in such 
case it could make but little difference 
to the unfortunate beneficiaries which 
theory prevailed. It is of immediate con- 
cern to the Federal estate taxing auth- 
orities that estates be preserved from 
multiple demands based upon conflicting 
decisions as to domicile. 

Such being the case, why not an 
amendment to the law imposing the Fed- 
eral estate tax, establishing a tribunal 
within the Federal tax structure to which 
all just State claimants of taxes based 
upon domicile might repair? At the pre- 
sent time estates are entitled to an eigh- 
ty percent credit for taxes paid to states 
under the 1926 Act, but there is no sim- 
ilar provision in the 1935 Act. By pro- 
viding for an additional credit of a sub- 
stantial percentage under the 1935 Act 
at least two purposes could be accomp- 
lished, providing the credit be confined 
to a percentage of such taxes paid to the 
state of domicile. 

In the first place the states would be 
permitted to absorb a larger portion of 
the estate tax, so that they could them- 
selves discharge some of the obligations 
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which are now borne by the Federal gov- 
ernment, and would be better localized. 
The second and perhaps more important 
object of such an amendment would be to 
require the determination of the state of 
domicile by an impartial tribunal. Be- 
fore any credit could be allowed, of 
course, the Federal authorities would 
have to determine in case of conflicting 
claims which was the one state where 
the deceased actually was domiciled. 


The Ideal Tribunal Exists 


HE appropriate tribunal for the de- 

termination of the conflicting claims 
is already in existence, namely, the Unit- 
ed States Board of Tax Appeals with its 
membership recruited from the various 
states and with its high reputation for 
impartiality and competence. No more 
ideal tribunal could be devised. The 
Board would function under the suggest- 
ed amendment virtually as an arbitrator 
with proper rights of appeal provided. 
In practice the decisions of such a tri- 
bunal should come to be accepted by all 
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Purse clients report Coordinated Pro- 
grams influence the five groups im- 
portant in trust development, and 
produce traceable new business. 
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go on, and with the added advantage 
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A Purse representative can quickly 
show you how easily a Coordinated 
Program can be adapted to your needs, 
how it can stand alone or become an 
integral part of your year’s effort to- 
ward improved public relations and 
increased business for all departments. 
Write for complete facts, without 
obligation. 


THE PURSE COMPANY 


CHATTANOOGA, TENNESSEE 


TRUST 
ADVERTISING 
HEADQUARTERS 


NEW YORK - BOSTON -CHICAGO-LOS ANGELE;: 


of the states as final. The American 
Law Institute restatement on domicile 
would naturally be the guide followed by 
the Board in domicile determinations. 

It would be a simple enough matter 
to obtain a consensus of opinion from the 
chief law officers of the respective states 
as to their acquiescence in this sugges- 
tion well in advance of the next session 
of Congress. Of course, there could be 
no compulsion on the states, but as a 
matter of enlightened self-interest, the 
states should be glad to have such a tri- 
bunal established to which all might re- 
sort, so that their revenues might be 
safeguarded, and expensive litigations 
avoided. 


The suggested amendment might pro- 
vide that the additional credit should be 
allowed only to estates of deceased per- 
sons residing in those states which con- 
tinued to acquiesce in the arbitration 
plan. This way of putting the matter 
sounds better than saying that estates 
of deceased persons residing in non-con- 
forming states should forfeit the credit. 
The determination as to domicile should 
perhaps be confined strictly to questions 
of taxation and should not be controlling 
otherwise. 


The plan suggested avoids many dif- 
ficulties which have been pointed out by 
the able Committees above referred to. 
Profound Constitutional changes as well 
as the necessity for cumbersome com- 
pacts or agreements among the states 
would be avoided. With so many difficult 
expedients discarded by the Committee, 
the way is open to the adoption of some 
such simple plan to afford a common 
sense solution of an intolerable problem. 


Tax Credit for Profit Sharing 


L. M. Giannini, president of Bank of Am- 
erica N. T. & S. A. of San Francisco, ex- 
pressed a favorable opinion in recent testi- 
mony before the “profit-sharing” commit- 
tee in Washington on giving tax credits to 
those who shared profits with their employ- 
ees, or set aside a portion of them for plant 
expansion. His institution has a profit shar- 
ing plan whereby each employee earning 
less than $6,000 a year receives a bonus of 
744% and those getting over $6,000 receive 
5%. 





Double Domicile in Inheritance Taxation 


Fourth Report of the Committee of the National Tax Association 


FARWELL KNAPP, Chairman 


HE Hunt Case, decided December 6, 

1937, under the name of Worcester 
County Trust Company v. Riley, et. al., 
82 L. Ed. 192 (65 Trust Companies 764) 
definitely lays down the rule that the 
Federal Interpleader Act cannot be used 
to settle a double domicile case if either 
claiming state objects. 

In the Dorrance case the Supreme 
Court never explained why it decided as 
it did; but now in the Hunt case the 
probable reason appears, namely that the 
Constitution does not guarantee that the 
courts of two states shall reach the same 
result upon the same set of facts. 

In its Third report the committee dis- 
cussed interstate compacts, and after the 
presentation of the report at the Balti- 
more conference, a round-table discus- 
sion was had upon the alternative solu- 
tion of reciprocal legislation between the 
states. Both of these plans envisaged 
the creation of non-judicial boards to 
determine the domicile of a decedent. 

The compact plan would have required 
the advance consent of Congress, which 
could probably have been obtained; but 
the disadvantage was that interstate 
compacts are rigid things, alterable only 
with difficulty. This disadvantage was 
so serious as to lead to the conclusion 
that the compact plan should be aban- 
doned as a solution. 

It was found by the committee that 
various practical objects to [the recipro- 
cal legislation plan] arose, which led 
the committee to abandon the plan as a 


The report from which these abstracts were 
taken was presented at the Thirty-First National 
Tax Conference held at Detroit, Mich., October 
24-28, 1938. Acknowledgment is gratefully given 
to the Association for permission to publish this 
material. The report states that the committee is 
not yet in a position to recommend any one solu- 
tion, and the discussion of certain proposed solu- 
tions represents the views of various members of 
the committee, and is not to be taken as necessarily 
representing their unanimous opinion. 


workable solution for the present. First: 
Lawyers feel strongly that a domicile 
case should be tried before a regular 
court with known rules of evidence, with 
a right of appeal to a higher court if 
necessary. 

Second: Members of such board of ar- 
bitration must be adequately compen- 
sated as well as reimbursed for their 
travelling and living expenses during 
such time; for otherwise high-grade men 
could not be secured. The amount could 
never be accurately forecast, and legis- 
latures of most states are reluctant to 
vote contingent funds to the executive 
department. So that it seems likely that 
any remuneration received by members 
of the board would have to come out of 
the funds of the estate. 


But an element of bargaining would 
be unavoidably introduced which might 
well turn out to be objectionable, for 
the executors will seldom be really neu- 
tral in double domicile disputes; to have 
the members of the board rely, for their 
remuneration, upon unneutral executors 
is obviously inadvisable. Moreover, a 
place on the board might well turn out 
to be a juicy plum in a case where a 
large amount was at stake; and as soon’ 
as that was discovered by the politicians 
they would wreck the efficiency of the 
board by seeing that they themselves get 
places on it. 


Double Suits in Federal Courts 


T has been suggested that the fel- 

lowing procedure might be success- 
ful: let the executor ‘sue the taxing of- 
ficials of State A in the federal district 
court in State A, alleging that decedent 
died domiciled in State B, and asking 
for a declaratory judgment as to dece- 
dent’s domicile, and let the executor sim- 
ultaneously bring another suit against 
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the taxing officials of State B in the fed- 
eral district court in State B, this time 
alleging that decedent died domiciled in 
State A, and likewise asking for a declar- 
atory judgment as to domicile. Both of 
the federal courts would be simultan- 
eously notified of the pendency of the 
action in the other court, and the execu- 
tor would, moreover, stipulate the court 
in which he intends first to prosecute the 
case to judgment. The first decision ob- 
tained will be pleaded in the other dis- 
trict court. If the district courts differ 
and are in the same circuit, the Circuit 
Court of Appeals will decide which was 
right; if the district courts differ but are 
in different circuits, then the Supreme 
Court will ultimately decide the case, un- 
less the Circuit Courts of Appeal agree. 


A majority of your committee cannot 
agree that this plan is feasible. The 
most weighty objection, if valid, would 
seem to be that such double suits in fed- 
eral courts are quite as much suits 
against the States themselves, and hence 
forbidden by the Eleventh Amendment, 
as was the action in the Hunt case. To 


a majority of your committee, the two 
situations seem indistinguishable on this 
point. 


Compromises as a Practicable Solution 


T the present time the taxing auth- 

orities of some states have a rather 
informal practice of compromising some 
double domicile cases if the other claim- 
ing state will do likewise. Many taxing 
officials, however, feel that they are not 
now authorized to enter into such com- 
promises; and they question the possi- 
bility of persuading their legislatures to 
grant such authority. 


But even if all state legislatures could 
be persuaded, the majority of your com- 
mittee reject this proposed solution as 
generally not feasible, although agreeing 
that in some cases is may be possible. 
In the case of a very large estate, the 
pressure upon a state taxing official may 
be very great; all sorts of political pull- 
ing and hauling may occur; the news- 
papers may give the matter much pub- 
licity; and a state official, however hon- 
est, would be unwilling to compromise 


such a matter because of the almost in- 
evitable political repercussions. 


Proposed Solution Flowing From Green 
Case 


OULD it be possible for Congress 

to provide by statute that, when- 
ever a federal estate tax return is filed 
on the estate of a resident, (a) no- 
tice be given by the Bureau of Internal 
Revenue to every individual and state 
which might care to controvert the state- 
ment as to domicile in the return; (b) 
such persons or states might be heard by 
the Bureau on their claims as to domi- 
cile; (c) if at such hearing the contro- 
versy appears to be between individuals 
and cannot be satisfactorily composed, 
it be certified to some United States Dis- 
trict Court, which will decide the case, 
with the usual rights of appeal; and (d) 
if at such hearing before the Bureau the 
controversy appears to be between states 
and cannot be satisfactorily composed, it 
be certified directly to the United States 
Supreme Court. 

This suggestion to the committee con- 
tains much originality and promise; but 
it needs expansion in order to be effec- 
tive in those cases in which it does ap- 
ply, and it seems to be open to criticism 
as not applying to all cases. 

Notice. Instead of waiting until the 
federal estate tax return is filed, it would 
seem better to provide that the filing of 
the preliminary notice, federal form 704, 
should set things in motion. This pre- 
liminary notice is required to be filed 
within two months after the qualifica- 
tion of the fiduciary. It, too, contains 
a statement as to decedent’s domicile at 
death. Perhaps the time for filing could 
be shortened to one month. This is ad- 
visable in order to forestall the making 
of irrevocable decrees as to domicile by 
state courts. 

Certification to the District Court or 
the Supreme Court. At some point it 
will be necessary that an injunction is- 
sue, prohibiting both individuals and 
states (if states are in controversy) 
from litigating the matter further in 
state courts. It would seem that only 
a federal court might be authorized to 
issue it. But perhaps procedure might 
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be devised to bring the matter into a 
federal court in a preliminary way, suf- 
ficient to enable that court to issue a 
temporary injunction in order to allow 
the matter to be settled in the Bureau if 
possible, and if impossible, to be certi- 
fied to the court issuing the injunction, 
which could then make the injunction 
permanent, or modify it. 


Objections to Plan 


O enact such an injunction provi- 

sion might seem to go against the 
modern current of legislation; for ex- 
ample, S. 1551, Public Law No. 332, 75th 
Congress, approved August 21, 1937, 
amends Section 24 of the Judicial Code 
by adding thereto a provision that no 
federal district court shall have jurisdic- 
tion of any suit to enjoin, suspend, or 
restrain the assessment, levy or collec- 
tion of any tax imposed by or pursuant 
to the laws of any state where a plain, 
speedy and efficient remedy may be had 
in law or in equity in the courts of such 
state. 

Moreover, it would seem that Section 
24 of the Judicial Code would have to 
be amended by repealing the require- 
ment of diversity of citizenship in such 
of these cases as are certified to federal 
district courts, because it may often oc- 
cur that all individuals engaged in such 
a controversy are citizens of the same 
state. 

This proposed solution does not apply 
to all double domicile cases. A majority 
of the committee believe that some 
double domicile cases involve a dispute 
between an individual and a state, and 





not merely between two states; then the 
Hunt case has forbidden any solution 
through the federal courts if the states 
do not consent. 


Possible Solution No. 8 


N this and previous reports we have 
I discussed seven possible solutions. 
There is, however, another which we 
shall designate No. 8. It holds promise; 
it is comparatively simple; but whether 
it is practicable remains to be seen. The 
suggestion is (a) to have the states pass 
short reciprocal laws consenting in ad- 
vance to being sued by a fiduciary in a 
federal district court in an interpleader 
suit*; to have Congress, by amendment 
of the Judiciary Act, give the federal 
district courts jurisdiction of the sub- 
ject-matter. 

A court is the best sort of forum to 
determine domicile, to which lawyers 
will turn more easily than to a board 
having final powers. The federal district 
court is the proper court. True, state 
judges are not necessarily partial to their 
own state revenues—the Trowbridge case 
stands as a splendid example of judicial 
fairness. But the danger is there. The 
almost solitary grandeur of the Trow- 
bridge case shows the unfitness of the 
method pursued in the Trowbridge case 
as the regular solution. 

Can a federal district court judge take 
jurisdiction in such an interpleader suit, 
even if the states consent to be sued and 
thus remove the bar of the Eleventh 
Amendment? This question was not 


*See Clark v. Barnard, 108 U. S. 486 (1883). 
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answered by the Supreme Court in its 
decision of the Hunt case. Does it not 
follow that the federal district court has 
no jurisdiction, and that the case be- 
longs in the Supreme Court, as an orig- 
inal action, under the Constitution? 

After painful consideration, a major- 
ity of your committee have come to the 
(tentative) conclusion that no contro- 
versy exists between the two states; the 
only controversy is between the executor 
and whichever of the two claiming states 
proves not to have been the domicile of 
the decedent. 

Under the present rules there are cer- 
tain restrictions to the exercise of 
jurisdiction. The parties must be citi- 
zens of different states, or a federal ques- 
tion must be involved. As to diversity 
of citizenship, it is quite certain that a 
state is not a citizen of itself. 

The rule of First National Bank of 
Boston v. Maine was that it would be 
contrary to the Fourteenth Amendment 
to the Constitution of the United States 
for a state which is not decedent’s dom- 


icile to levy death taxes with respect to 


his intangibles. That is a federal ques- 
tion; so it seems that there is a federal 
question in our proposed interpleader 
suit. 


Legislation Necessary 


OME legislation by Congress would 

probably be necessary. It would be 
awkward to try to amend the present 
Federal Interpleader Act, and, because 
of the subject-matter, it would seem bet- 
ter to attempt to amend the Judiciary 
Act by adding a sub-section which (we 
are not using statutory language) would 
give the federal district courts jurisdic- 
tion of litigation to which two or more 
states shall voluntarily be parties and 
also a taxpayer or the representative of 
a decedent, where the subject-matter in 
dispute is a death or state income tax 
or indirect property tax on intangibles 
(or perhaps other taxes) when the tax 
in question is based on the domicile of 
the taxpayer or decedent in a state, and 
such domicile is claimed by each state 
joined. The venue may be in a federal 
district court in either claiming state, or 
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possibly in some third state; but in the 
latter case perhaps the consent of the 
senior district judge should be required 
to be obtained before the suit could be 
filed. 

The trial should be without jury. The 
suit might be initiated by the taxpayer 
or executor, or by either state. The 
states must consent, but the executor may 
be forced to be a party if he is not the 
plaintiff. The amount of the largest 
claim for the tax in dispute may be paid 
into court, or a bond may be filed. Query 
whether this should stop the running of 
interest. The court’s decision, subject 
to review by the Circuit Court of Appeals 
and by the Supreme Court, as in other 
cases, shall be final as to domicile for 
purposes of the tax. 


Query whether it should also be final 
for purposes of devolution, etc., in or- 
der to avoid the outlandish result of hav- 
ing the death tax payable to State X but 
the distribution governed by the law of 
State Y. If devolution can be constitu- 
tionally adjudicated thus, then it must 
be permissible for next-of-kin, heirs, le- 
gatees, devisees and even creditors some- 
times to intervene or be forced in as par- 
ties, in order to present their conten- 
tions where domicile would affect their 
interests in an estate. But perhaps this 
complicates issues and parties too much, 
so that we should stick to tax questions. 
In any event additional states should be 
allowed to intervene and put in their tax 
claims. 


The amendment should give the dis- 
trict court nationwide process for wit- 
nesses and private parties. It must also 
permit the district court to enjoin tax 
proceedings in courts of the states in- 
volved, as an exception to the 1937 
amendment to the Judicial Code, men- 
tioned above. Since it is proposed that 
this committee be continued, we do not 
now recommend this or any other speci- 
fic plan as a solution. 

[The members of the committee in addi- 
tion to Knapp, Chairman, are: Zechariah 
Chafee, Jr., T. Ludlow Chrystie, Seth T. 
Cole, W. H. H. Gentry, William D. Kelly, 
James W. Martin, Linn L. Reist, Raymond 
M. Remick, and James L. Sayler.] 
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Federal Taxes 


* Income and Estate Tax Revenues Increase—Gift Tax Returns 
Drop Sharply 


OME interesting Federal tax data 

are revealed by the recently released 
“Statistics of Income for 1936,” com- 
piled by the Treasury Department from 
individual income, estate and gift tax 
, returns. On the basis of net income of 
$19,240,110,000 ($14,909,812,000)* re- 
ported on 5,413,499 (4,575,012) returns, 
/ taxes amounting to  $1,214,017,000 
($657,439,000) were payable. While 
taxpayers reporting income in excess of 
$50,000 represented less than % to 1% 
(% of 1%) of filers, they paid 58% 
(54%) of the total taxes. 


Estates and trust filed 48,477 (36,797) 
returns reporting net income of $346,- 
870,000 ($208,661,000). These returns 
were shown for the first time in “Statis- 
tics of Income for 1935.” Income from 
fiduciaries amounted to $826,184,000 
($328,978,000). The inordinate increase 
over the preceding year is due to the 
fact that in former years, dividends re- 
ceived by fiduciaries on stock of domestic 
corporations subject to taxation were in- 
cluded under the heading “dividends.” 


Taxpayers with net incomes of $5,000 
and over owned, at the end of the year, 
$4,751,084,000 ($4,625,186,000) wholly 
or partially tax-exempt Government ob- 
ligations, the highest single group being 
the $30-40,000 class who held $373,171,- 
000 ($392,952,000). Those interested in 
the present agitation for removal of tax- 
exemption might profit from analyzing 
this breakdown by classes. 


Estate Taxes 


HE following table shows details of 

returns filed under all Revenue Acts 
during 1937 and 1936 (money figures in 
thousands). 


*Figures in parenthesis throughout this item 
denote statistics for the preceding year. 


1937 1936 
15,037 11,605 
2,767,739 2,296,257 
445,059 353,106 


Number of returns _ 
Gross Estate 
Real Estate 
Wholly tax-exempt 
Federal bonds 
Partially exempt __ 
Wholly exempt state 
and Municipal __ 
All other bonds 
Corporate stock 
Mortgages, notes, 
I A schiciecstenin 
Insurance 
Miscellaneous 


47,847 
67,353 


168,154 
195,820 
1,165,585 


138,953 
184,713 
923,300 


396,790 313,839 
73,316** 129,819 
179,427 137,326 
Total Deductions 2,215,858 1,762,684 
Total Tax Liability _ 305,784 195,301 


Greatest revenues came from the fol- 
lowing states in the order listed: New 
York, Pennsylvania, Illinois, California 
and Massachusetts. For 1936 returns, 
the list reads New York, Pennsylvania, 
Florida, New Jersey and Michigan. 


Gift Taxes 


HE comparison between gift tax re- 

turns for 1936 and 1935 is indicated 
in the following table. (Figures in thou- 
sands of dollars). 


1936 1935 
Amt. by 

Trust 
5,456 

92,920 
9,226 
6,949 


Total 
Form of property Gifts 
Real Estate 39,811 
Stocks & Bonds ..299,452 
| eC 
Insurance 
Miscellaneous ... 


Trusts 
49,699 
829,939 
55,797 
101,144 36,809 
.. 32,596 4,702 133,766 53,420 
482,783 119,254 2,130,514 1,025,665 


The total tax liability for the year 
1936 was only $15,664,000 as compared 
with $162,798,000 for the preceding 
year. The startling decrease in the 
amount of gifts, especially those in trust, 
presages the even greater effect which 
the Revenue Act, with its denial of ex- 
emption to gifts in trust, will have be- 
ginning in 1939. 


Total 
150,991 
1,558,724 
185,889 
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Personal Trust Fees 


Successful Bases for the Construction of Schedules and Application 
of Charges 


L. H. ROSEBERRY 
Vice President, Security-First National Bank of Los Angeles, Calif. 


NHE very future of the corporate 
‘| trust business in America is depen- 
dent upon the adequacy of its fee 
schedules. Our bank presidents are be- 
coming critically interested in our net 
earnings, the quality of service we are 
performing, and the actual and potential 
liabilities we are storing up for their 
banks. 

Within recent months the larger trust 
centers have been engaged in a com- 
plete overhauling of their fee struc- 
tures. Obviously a basic fact to be 
determined in the formation of adequate 
fee schedules is the cost to the trust 
company of the service it is called upon 
to perform in its trust accounts. The 
expense of attempting to analyze the 
exact cost of the multitude of activities 
which go into the handling of a trust ac- 
count is apt to be all out of proportion 
to the results obtained. Ascertainment 
of the cost of handling any single trust 
account is of little value in determin- 
ing adequate fees for another. 

While lack of uniformity in trust 
structure endlessly complicates efforts 
at unit trust accounting, it is possible 
and desirable to ascertain the cost of 
servicing different classifications of 
trusts, and to formulate special sched- 
ules for these clearly defined trust types 
and services. It is likewise possible 
and desirable to break down the gen- 
eral expenses of the trust department 
into the principal items of expenditure 
that should be watched and controlled 
in any well managed institution, such 
as rent, salaries, advertising, stationery 
and supplies, subscriptions to publica- 
tions and financial services, postage, 
telephone and telegraph, automobile 


From address before the Trust Division, Texas 
Bankers Association, November 11, 1938. 


travel, legal expense, and a number of 
miscellaneous expenditures which are 
charged to operation. These expendi- 
tures can be proportionately allocated 
to the different divisions of trust opera- 
tion and reflected in the schedules of 
fees for trusts of various types. 

Operating economy and good service 
are inseparably related to costs. Care- 
ful watch over the expenses of an effi- 
cient department and its mechanical 
methods can effect substantial econo-— 
mies which will have a definite bearing 
upon such costs. 

Responsibility and risks can be 
guarded against to some extent by the 
exercise of wise discrimination in ac- 
cepting new trust business. Trusts 
with insufficient income or which lack 
adequate liquidity or cash are apt to 
prove troublesome and therefore costly 
to administer. Accounts not overbur- 
dened with encumbered real estate, com- 
plicated with debts or defaulted securi- 
ties, nor threatened with litigation and 
similar business problems can be hand- 
led at much less expense. Too many 
small trust accounts are apt to run up 
the cost per unit, as does also dealing 
with customers inclined to unreasonable 
criticism and suspicion. 


Methods of Fixing Fees 


Four general methods seem to be in 
use for fixing fees: first, by incorporat- 
ing into the instrument creating the 
trust the specific schedules of minimum 
fees to be charged; second, by incorpo- 
rating into the trust instrument a pro- 
vision for “reasonable” fees, leaving to 
the trustee the future job of justifying 
as reasonable the fees and expenses it 
may charge against the account; third, 
by contracting with the trustor, in a 
supplementary instrument or letter, for 
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the trustee’s compensation for handling 
the trust; and, fourth, by relying upon 
any applicable statutory provisions or 
rules of court governing the charges to 
be made in trusts or estates. 

The first, in my judgment, is to be 
preferred. It settles once and for all, 
and in advance, the whole controversial 
subject and enables the trustee to pro- 
ject its earnings and to some extent fix 
its costs in each trust account. True, 
the expense may increase over the life 
of the trust, but this contingency can 
be met by a proper item in the fee 
schedule for extra compensation for ex- 
traordinary services. 

In these days of mounting costs and 
liabilities incident to our business, we 
cannot afford to yield passively to the 
tendency of some legislatures and some 
courts to reduce rather than increase 
trustees’ compensation. In those states 
where, either by statute or judicial rule, 
the power is vested in a court to fix the 
fees of all fiduciaries amenable to the 
court’s jurisdiction, it is possible, with- 
out infringing at all upon such power 
of the court, for a corporate fiduciary 


association to establish an equitable 
and defensible schedule of minimum 
fees, file it with the local probate court, 
and secure the approval of such court 
to such schedules in all matters before 
it whether contested or uncontested. A 
successful precedent for this plan has 
been established by the Los Angeles 
Trust Officers Association and is now in 
effect with most satisfying results. 
Where states have by statute regulated 
the minimum or the exact fees for var- 
ious types of trust service, these stat- 
utes will, in most cases, give way to a 
specific contract. 

Schedules of minimum fees should be 
simple and direct in form. If they are 
too complicated, the operations atten- 
dant upon their application, recording 
and collection add too much to the cost 
of service. If they lack clearness, mis- 
understandings with customers are sure 
to arise. Our rates, and the basis there- 
of, must be such that they can stand up 
under criticism and must be justifiable 
from the standpoint of value to our cus- 
tomers. 


The Principal Basis Soundest 


It is now generally conceded that fees 
based wholly upon income are unsound 
in principle and, in their apportionment, 
have proven unfair to the beneficiaries. 
They have also proven inadequate in 
results to the trustee. There is no logi- 
cal relation between the cost of servic- 
ing a trust and the gross income which 
it earns. 


The corpus of the trust estate, on the 
other hand, is the actual substance of 
the trust relationship; its reasonable 
value, which takes into account the 
character and condition of the parti- 
cular assets, determines the trustee’s ac- 
tivity, and therefore seems the best 
measure of its work and responsibility. 
The use of a combination of principal 
and income as a basis for annual fees 
is merely a compromise with a tradi- 
tional practice which has been found 
unsound and unfair. 

In some sections where former sched- 
ules, based wholly or partly on income, 
have been proven inadequate, trust in- 
stitutions, apparently fearing the psy- 
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chological effect upon their customers 
of increasing their annual percentage- 
of-income charges, have increased their 
closing or termination schedules based 
on principal. This may eventually help 
their problem, but I question the wis- 
dom of advancing any substantial part 
of the cost of business operation over 
the life of the average trust in anticipa- 
tion of reimbursement at a time so re- 
mote or uncertain as final termination. 


There has also been advanced in some 
quarters the theory of collecting fees 
on each separate transaction occurring 
in each particular account. Applica- 
tion of this theory would result in 
schedules extremely long and compli- 
cated and difficult to sell to our cus- 
tomers, productive of disagreements be- 
tween trustee and beneficiaries with re- 
spect to the necessity and value of par- 
ticular services, uncertain of advance 
computation for the benefit of either 
trustee or beneficiaries, and expensive 
to apply. A trustee responsible for 
good administration of an account 
should not be deterred, by anticipated 
or actual objections to its charges, from 
rendering such and all services it con- 
siders the welfare of the trust account 
and its own responsibility require. 


Schedule Construction 


An ideal method of constructing mini- 
mum fee schedules is to break down the 
charges into subdivisions coinciding 
with the procedure required on the part 
of the trustee; that is, a minimum fee 
for the acceptance or setting up of the 
trust; an annual minimum charge for 
administration and management; a 
minimum fee for the final closing or 
termination of the trust; and extra fees 
for special and unforeseen services 
which the trustee may be required to 
perform from time to time. 


The various well defined classes of 
trust service naturally call for a separ- 
ate schedule of fees, but to be econom- 
ically sound and defensible it should 
be erected upon the following consid- 
erations: (1) the cost to the trustee of 
the service, including special and un- 
usual services that may be required 
over the term of the trust; (2) the risks 
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and responsibilities assumed by the 
trustee in administering the trust; (3) 
a reasonable profit to the fiduciary on 
its trust business; and (4) the value of 
the service to the customer. 

This last is no mere superfluity; the 
safety and convenience of corporate 
stability, responsible custodianship and 
management uninterrupted and unaffect- 
ed by the death of persons interested, 
and final direct distribution of the es- 
tate involved, should figure with any 
actual dollar savings to the customer 
which may be incidental to the estab- 
lishment of his trust. 

To particularize, may I suggest a 
specimen schedule of minimum fees for 
a full management living or personal 
trust: 

(a) Acceptance fee of 1/5 of 1% on the 
reasonable value of the corpus of the 
trust estate, with a minimum of $50. 
(To be taken at the opening of the 
trust). 

Annual fee of 3/5 of 1% on the rea- 
sonable value of the personalty and 
% of 1% on the reasonable value of 
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the real property constituting the 
corpus of the trust, with a minimum 
of $50. (To be taken in quarter- 
yearly installments. Listed stocks 
to be valued quarterly for fee-tak- 
ing purposes; real property and oth- 
er assets requiring special apprais- 
als to be valued annually for fee 
purposes). 

Closing fee of 1% on the reasonable 
value of the corpus of the trust es- 
tate, with a minimum of $50., upon 
termination by revocation or upon 
final distribution. 

Reasonable fee for unusual or extra- 
ordinary services performed by the 
trustee, with minimums in each in- 
stance. 


Successful Performance 


This suggested schedule has the mer- 
it of being short, understandable, ade- 
quate in most cases, and not obscured 
by exceptions or conditions. It is ac- 
ceptable to the public as has been con- 
clusively proven in areas where it has 
been applied. It is keeping trust earn- 
ings balances on the profit side. It en- 
ables the trustee to furnish a high qual- 
ity of trust service. Its basis of cost 


plus a reasonable profit is that univer- 
sally used by other business and the 
professions. 

What constitutes extraordinary ser- 
vice is a matter for appraisal in each 


instance. Any schedule of charges 
which may be compiled for this purpose 
should specify minimum or provide il- 
lustrative charges. Too frequent re- 
sort to application of fees for extraor- 
dinary services meets the same objec- 
tions as the use of a transactions or 
activity basis for fees. It has been 
demonstrated that there is little criti- 
cism from customers against the appli- 
cation of extra charges for major de- 
pression and _ tax _ services. Petty 
charges for out-goes and services, hew- 
ever, are apt to be questioned by and 
irritating to the beneficiary, and the 
numerous small bookkeeping entries re- 
sulting therefrom are expensive to the 
trustee. 

We should ask ourselves the ques- 
tion: Do our earnings, after deduction 
of our costs, reasonably compensate us 
for our capital, plant, management, and 


the risks inherent in this business? If 
not, and in the interest of discovering 
a remedy for a condition obviously out 
of joint, I suggest a computation to as- 
certain what our earnings would have 
been if the herein proposed schedule of 
minimum fees had been applied to the 
business handled. 

Those institutions which have expe- 
rimented with both plans over long pe- 
riods have definitely chosen the one I 
have recommended and would not go 
back to the income basis. My own bank 
has been using it for over twenty years 
and we know it is a success. I freely 
predict that the change will go on until 
legislatures, courts, trust institutions 
and the public will come to common 
agreement that trustees’ fees based 
wholly on principal and taken, at least 
partly, from principal offer a reason- 
ably just and satisfactory solution to 
this major problem. 


Source of Fee 


Equally important is the source from 
which the annual fee is taken. From 
the life tenant’s standpoint it is most 
inequitable to allocate all the trustee’s 
management charges to income. These 
services are ordinarily as beneficial to 
the remainderman as they are to the 
life tenant. The management and con- 
servation of corpus serves the interests 
of all the beneficiaries, and in most 
cases is the major problem in trust ad- 
ministration. The remainderman is 
usually more remote than the life tenant 
in the eventuality of receiving through 
the trust and therefore may be assumed 
to be secondary in the trustor’s interest. 
These facts support the view that the 
corpus should stand at least a portion, 
and in some cases the major portion, of 
the trustee’s fees. 


In many cases results very satisfac- 
tory to our customers are obtained by 
an apportionment of current fees be- 
tween income and principal; that is, by 
charging the whole of the acceptance 
and closing fees to principal and the 
annual fees one-half to income and one- 
half to principal. However, decision 
can perhaps best be made by the trus- 
tor himself in accordance with his plan 
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for benefiting various persons or groups 
under the trust and after constructive 
suggestions from the trust officer. 

A modern development in the trust 
field, which should further the useful- 
ness of the corporate trustee, is the so- 
called “annuity” plan for small and me- 
dium sized trusts. Under this plan 
definite incomes are paid to the bene- 
ficiaries out of the whole trust fund, 
income and principal. The fee is like- 
wise charged against the whole trust es- 
tate, and the entire burden of the charge 
is thus not felt by any interest. 


In some quarters a plan has been pro- 
posed of attempting to fix the rate and 
amount of the fee in each trust accord- 
ing to an analysis and appraisement 
made by the trust officer in consulta- 
tion with the trustor at the time the 
trust is accepted. This method has not 
proven satisfactory. The fee should be 
initially fixed upon the basis that some 
trusts will prove easy to administer and 
others more difficult, some profitable 
and some unprofitable. 


DEPOSIT 


INSURANCE CORPORATION 


The average earnings from the total 
volume of trust accounts of a given 
classification is the thing to be watched. 
The fee schedule for each class of ac- 
counts should be based upon the gen- 
eral average of trust earnings from 
such class over the course of years. This 
is a generally accepted principle of 
business operation in all lines. There 
has never yet been a successful plan of 
charging each customer differently ac- 
cording to the profit anticipated on the 
sale at the time it is made by the sales- 
man. 


The Co-Fiduciary Factor 


Inseparably related to the problem of 
fees is the co-fiduciary relationship. 
Most trust companies have long follow- 
ed the illogical and unprofitable prac- 
tice of dividing on some basis a single 
fee amongst the co-fiduciaries acting un- 
der a single trust. As a matter of fact 
the corporate trustee takes by far the 
long end of the work and responsibility 
involved. The conception of recent cor- 
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porate fee schedules is that they are in- 
tended to compensate the corporate 
trustee alone and are not to be shared 
with other co-fiduciaries. Such persons 
must look elsewhere for their compensa- 
tion. 

While fee schedules may vary be- 
tween competitive areas, fundamentally 
the basis of corporate trust fees should 
_be the same nationwide for standard 
services furnished the same general 
type of trust. 

The Mississippi River is roughly the 
dividing line between the Eastern group 
of trust companies, which have histori- 
cally based their fee schedules largely 
upon the income produced in an ac- 
count, and those of the Western group 
that have based theirs wholly on prin- 
cipal or partly on income and partly on 
principal. The Eastern group are rap- 
idly changing their views and it looks as 
if, in a comparatively short time, the 
plan of charging fees on a percentage 
of principal and allocating them be- 
tween income and principal may become 


standardized nationally. Such a result 
would go a long way toward clarifying 
the whole program of trust fees and the 
public’s attitude toward our charges. 


Keen competition as to the quality of 
service advertised and furnished should 
always exist among corporate trust in- 
stitutions. But when competition as to 
prices leads to a destructive level, eith- 
er the quality of service or the trustee’s 
solvency, or both, must eventually suf- 
fer. Such fee-cutting also tends to 
weaken the confidence and respect of 
the public in the stability and business 
judgment of the commercial trustee. 
The practice of below-cost fee-cutting 
cannot be too strongly condemned. 


The Most Profitable Activity 


If a trust department, honestly ad- 
hering to sound fee schedules and con- 
ducting its business economically, with 
qualified management and good fidu- 
ciary service, is unable to earn a rea- 
sonable profit, and the prospects for do- 
ing so in the near future are not en- 
couraging, it had best close up. The 
trust business has long passed the stage 
of being a service department for bank- 
ing customers. The policy of state and 
national banking authorities is to place 
upon a paying basis the trust business 
of banks under their respective con- 
trols or to discourage their continua- 
tion. 


There may be too many banks in the 
trust business. Obviously many of them 
are losing money for their institutions. 
Yet, if the trust department of a bank 
is under good management, conducted 
upon well recognized fiduciary princi- 
ples, with a modern and economical me- 
chanical set-up and operating under a 
schedule of fees which are sound and 
seasoned, it can be made the most profit- 
able activity of the bank. Its earnings 
can be stabilized over a term of years. 
The need for its service is generally 
acknowledged and is rapidly increas- 
ing. If its management, policies, organ- 
ization and fee schedules are right it 
will be nurtured by public opinion, be 
fairly free from legislative attack and 
supported by an increasing clientele. 
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The functions of banks are rapidly 
changing from money lending agencies 
to financial service agencies. The abil- 
ity to earn money from loans and in- 
vestments is diminishing. The _ rev- 
enues of a bank from its services 
charges, safe deposit department, bond 
purchases, appraisals, escrow service, 
and trust service are rapidly increas- 
ing. ° 


It may be that future successful bank- 
ing activities will be further and further 
extended into the field of financial ser- 
vice for the public. Trust service pro- 
mises to be the major field. Here lies 
the greatest possibilities for service to 
the community and earnings for the 
bank. 


To illustrate the growing importance 
of trust department contributions to 
national bank earnings, the Comptroller 
of the Currency, reporting for 5299 na- 
tional banks, indicates that between 
1930 and 1937 interest and discount 
earnings of those banks dropped 61%, 
while during the same period gross 
earnings of their 1551 trust depart- 
ments increased 48%. [Further statis- 
tics showing the growth of trust funds 
were mentioned by Senator Roseberry. 
These are found in the March 1938 is- 
sue, page 317.—Ed.] 


Invitation to Management 


This prospect of expanding opportun- 
ity for trust service should be an invi- 
tation to trust companies to put in or- 
der any confusion in their business and 
to correct any known weaknesses. 
Granted, it is no small undertaking to 
overhaul an established system of fees 
and charges and to sell our customers, 
new and old, upon the new rates. How- 
ever, once an existing fee structure has 
been found to be inadequate, it is wise 
to proceed at once with firmness and 
dispatch with the job of constructing 
and putting into operation sound 
schedules. Postponement of this task 
can only multiply the evils of inade- 
quate compensation and is unfair not 
only to the trust company conducting 
its business at a loss, but to the trust 
business as a whole and to the custom- 
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Mississippi Valley Trust Co. 


St. Louis 


ers whose accounts are the responsibil- 
ity of the unprofitable business. 

The whole problem might be summed 
up under the title Good Business Man- 
agement. As such, intelligently fixed 
prices for the thing sold is a fundamen- 
tal requirement for success for which 
there is no substitute. The public is en- 
titled to have us effect all legitimate 
operating economies; to have us be rea- 
sonably selective in the kinds of ac- 
counts we accept and thus avoid an un- 
due amount of undesirable and costly 
business; to have us install the latest 
approved methods, forms and mechan- 
ics, and supply qualified and not too ex- 
pensive management commensurate 
with the business obtained. We may 
then justly ask that we be paid a proper 
fee for the work we are required to per- 
form and the risks it entails. 


“There is a time to pray and a time 
to fight. This is the time to fight.” 


Rev. Jno. Muhlenberg (1775) 
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The Editor's 
Easy Chair 


And it is easy this month. Just as I had 
worn a bald spot on my hatrack from try- 
ing to scratch out an idea, one of those 
sweet young things that still blossom in a 
few banks where the president’s wife hasn’t 
been down to look over the situation, glided 
into the office and asked if we ever publish- 
ed true confessions. We said ‘No’, nothing 
truthful if we can help it. But when she 
turned on the charm, and said it was a 
story about trust officers—well, here it is. 


The Trust Officer's Secretary Speaks Up 


At the Bank 
Wednesday the 17th. 
Dear Marge: 

Since you left the bank on that cruise (I bet 
you've been dancing beneath the stars every night 
with the handsomest men in Bermuda) a few things 
have happened here which I just couldn't wait until 
you got back to tell you about. First, here is 
something which I think pretty exciting: 

The life tenant has at last come into his 
own ! For years, as you know, he had been held 
down by remaindermen. But Congress has just passed 
a law making it possible for him to participate in 
the Common Trust Fund! Goody, goody. Will give 
you all the details in my next letter,but did want 
you to be one of the first to learn the good 
tidings! 

Now for some very local fiduciary news: 

I finally got Mr. T. off to the convention, 
but Golly what a time I had. What with looking up 
references, typing notes, etc. for his speech. You 
know he really thinks that that speech of his is 
going to set the trust world on fire (as if any- 
thing could). Poor dear, if only he wouldn't wear 
those terribly high, stiff collars and still call 
me Miss H. after I have been his secretary for four 
years. 

I saw Jean this morning. You know Mr. S. has 
gone to the conference too. Jean said that he told 
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every one that they would be busy day and night 
this year—there were so many problems to be worked 
out. She said that the Chez Paris, where he made 
reservations for the first two evenings, should be 
a nice quiet place to discuss some of the weightier 
trust problems and actually get down to facts—and 
figures. 

But Jean said that he really deserves a 
little "conventional" fun once in a while—the poor 
man really wears himself to a frazzle throughout 
the year, trying to present his really brilliant, 
but quite novel ideas in such a way that the "brass 
hats" here won't suspect they will have to change 
anything more than their expressions. 

That dizzy widow with half a million or so on 
her hands (literally and figuratively) came in 
today to see Mr. M. She purred and cooed alter- 
nately, (I was doing some work at the next desk and 
couldn't help overhearing) and said she just could- 
n't understand why all those "silly" details couldn't 
be eliminated so that one could get one's "own" 
money immediately after one's loved one had passed 


on. (She had only been married to her last husband 
for a month or so when he up and died). Good thing 
for his two children that her husband had sense 
enough to appoint a corp. fid. There I go! I tell 
you this trust business is getting me too! 


You know that terribly good looking chap who 
is sole beneficiary of the B. estate. Well, he 
came into the bank yesterday to see Mr. T. who is 
doing a great deal of the work on the estate. I ex- 
plained to him that Mr. T. was at a convention and 
asked if I could do anything—I really am pretty 
familiar with the affairs of his estate. We talked 
for quite a while (I was so glad I had on my new 
teal blue dress and was freshly made up) and I 
really felt I was making quite an impression when 
who walked over but that new, insipid blonde who is 
supposed to be substituting for you—(I guess 
there's no use trying to account for some things, 
Marge, but the men here really and truly unbend a 
little when she's around). She said she was "ter- 
ribly sorry" to interrupt but Mr. M. was looking 
for a letter and she just couldn't put her hand on 
it. After I told her where it was she apologized 
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again and managed to give young Mr. B. one of her 
studied shy glances as she walked away. 


And, Marge. wait until you hear this! 


As he 


was leaving, he managed to walk over to her desk to 


ask her if she found the letter! 
He came in again today on some pre- 


finished yet! 


text or other and, believe it or not, 
Oh, me! 
is expected back from the conference 


to lunch with hin. 
Mr. T. 
today. 


He's coming right from the train. 


But I haven't 


she's going 


I do 


hope his speech went over allright. 
Later 


Marge, 


hit the wrong keys you will understand. 
arrived about ten minutes ago. 
as though they hadn't been pressed in a week! 
hair was tousled and his collar wilted! 


I'm still a little bit weak and if I 


Mr. T. 

His clothes looked 
His 
He had a 


Silly grin on his face and came over to my desk and 


said: "Hello, toots, how're things?" 


human—he's HUMAN!! 


Marge he's 


The next report will reach you in Havana. 
Until then, happy days and happier nights. 


Love— 
Kitty. 


Success Story, New Style 


Reporting a question-and-answer ses- 
sion between Wage-Hour Administrator 
Elmer F. Andrews and Denver business- 
men, the Rocky Mountain News quotes 
the following :— 

Businessman—“Can an employer per- 
mit a worker to work overtime, or must 
he lock him out?” 

Mr. Andrews—“In my opinion, such a 
worker should be dealt with the same as 
one who persisted in quitting early. He 
should be fired.” 

*% *& %* 

Well, we can see Mr. Andrews’ point, 
if an employer is unwilling to pay the 
legal time-and-a-half for hours in excess 
of forty-four a week, the only way he 
can obey the Wage-Hour act is to pro- 
hibit overtime work—and enforce the 
prohibition. It would undermine the law 
if employees vied with each other in 
“voluntary” overtime work without pay. 


But the American success story form- 
ula certainly is going to have to be re- 
vised to something like this :— 

Boss—“Young man, I notice that you 
never watch the clock.” 

Employee—“No, sir.” 

“And I often find you here at your 
desk, after closing hours, or even in the 
evening.” 

“Yes, sir. 
business.” 

“You know, of course, that I can’t af- 
ford to pay you overtime for it?” 

“Oh, that’s all right. I figure that, 
eventually, I’ll earn a raise.” 

“Well, that’s fine, young man. Just 
fine. You don’t often see such ambition, 
these days. I admire you for it.” 

“Thank you, sir.” 

“Well, good-by, young man. 
see you again. You’re fired!” 

Editorial, New York World Telegram 


You see, I want to learn the 


I won’t 





Elimination of Intergovernmental Tax Immunities 


JOHN PHILIP WENCHEL 
Chief Counsel, Bureau of Internal Revenue 


CONOMISTS generally have regard- 
ed tax-exemption privileges as 
wholly unsound in principle and incon- 
sistent with any rational system of grad- 
uated rates of income taxation. In addi- 
tion, there is a considerable amount of 
public indignation against continuation 
of the privileges. Statistical analysis 
proves that under present day conditions, 
tax exemption results in a large excess of 
revenue loss over possible interest sav- 
ing. 


Class of Investors Affected 


It must also be borne in mind that to 
the extent to which tax exemption lowers 
the yield of securities enjoying it, they 
are made less attractive to prospective 
purchasers unable to benefit by the tax 
exemption privilege or unable to benefit 
by it to an extent equal to the lower 
yield: individuals in the lower income 
brackets, tax exempt institutions and 
most financial corporations. 

This result is particularly unjust since 
a large proportion of these holders pur- 
chase these securities, whether they wish 
to secure tax exemption or not, either be- 
cause of legal requirements or because 
other characteristics of these securities 
make them desirable. The transfer of 
income brought about in this manner is 
almost entirely a transfer from persons 
in the lower brackets to those in the 
higher brackets. If the future issues of 
public securities should be made fully 
taxable, we should expect that a much 
larger proportion than is now the case 
would be held by individuals in the lower 
income brackets, tax-exempt institutions 
and financial corporations, and that the 
investment experience of these classes of 
investors, comprising or acting as trus- 

Extracts from addresses before 1938 annual con- 


vention of Investment Bankers Association of 
America. 


tees for the bulk of all savers, would be 
substantially improved. 

' There is at the present time no short- 
age of senior capital but there is an acute 
shortage of risk capital. The most prom- 
ising source of risk capital is the savings 
of individuals in high income brackets, 
but the policy of extending tax exemp- 
tion to public securities attracts much of 
this capital instead to a practically risk- 
less field which might much better be 
filled by the savings of persons less able 
to afford to take a chance. If the tax 
exemption privileges were eliminated 
from future issues of public securities, 
we might expect, over the next genera- 
tion, a gradual transfer to use as risk 
capital of a large proportion of the pro- 
ceeds of such securities now held by in- 
dividuals in the upper income brackets. 
Thus, it would appear that the effect of 
the existence of tax exempt bonds upon 
the business life of the country is de- 
cidedly bad. 

[Mr. Wenchel then discussed the legal 
aspects of the problem, which were sub- 
stantially covered in his address before 
the American Bar Assn. Convention, 
commented on in the August 1938 issue 
of Trust Companies, page 212.] 


DAVID M. WOOD, ESQ. 
Thomson, Wood & Hoffman, New York City 


HE States are concerned about the 

proposal [to remove tax exemption] 
because they see in it an encroachment 
upon the rights of the States. Its in- 
itial effect would, no doubt, be to increase 
slightly the revenues of the Federal Gov- 
ernment, but would do so at the expense 
of the local taxpayer. The Federal tax 
would be reflected in higher interest 
rates upon the bonds, issued by the 
States and their municipalities, and this 
increase in the interest rate would re- 
sult in increasing the tax burden of cit- 
izens of the States and municipalities 
issuing the bonds. 
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GENERAL 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products of 
General Motors Corporation and 
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foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
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and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 
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¢ BRANCHES IN PRINCIPAL CITIES 





the United States decided the famous 
case of McCulloch v. Maryland, down to 
the present time, our system of dual sov- 
ereignties has been recognized by the 
courts, and the courts have held that the 
States cannot tax the United States or 
any of its instrumentalities or bond is- 
sues, and, conversely, the Federal Gov- 
ernment cannot tax the States or any of 
their instrumentalities or bond issues. 
The Department of Justice now contends 
that the Sixteenth Amendment must be 
interpreted as a new grant of taxing 
power, not subject to constitutional 
limitations theretofore imposed upon the 
taxing power, and that it conferred upon 
the Federal Government power to levy 
taxes upon subjects, which previously, 
were not within the scope of its taxing 
power. 


Query as to New Grant of Power 


While the amendment was pending be- 
fore the States, no member of Congress 
appears to have stated upon the floor of 
either House, that the amendment, in 


his opinion, would authorize the taxation 
of the income derived from State or mun- 


icipal bonds. But among public officials, 
lawyers and text-writers, there was a 
difference of opinion upon the subject. 

The Department of Justice contends 
that the amendment is free from am- 
biguity, and, therefore, there is no room 
for interpretation; that the words “from 
whatever source derived” mean exactly 
what they say and authorize Congress to 
tax the income of any person, corpora- 
tion or other entity. But a moment’s 
reflection will show that there are cer- 
tain inherent limitations upon the scope 
of this so-called unambiguous language. 
In short, the amendment is subject to 
the implied limitation that Congress can 
levy taxes only upon persons, properties 
and business subject to its taxing juris- 
diction. The States have never been sub- 
ject to the taxing jurisdiction of Con- 
gress. 

The Sixteenth Amendment made no 
change in this situation, and it must be 
construed merely as authorizing Con- 
gress to levy an income tax, without the 
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necessity of an apportionment, upon 
such subjects of taxation as are within 
the taxing jurisdiction of Congress. 


If the contention of the Department of 
Justice is correct and the Sixteenth 
Amendment amounts to a new grant of 
taxing power not subject to the limita- 
tions imposed by other provisions of the 
Constitution, it has some very curious 
results, which it is difficult to believe 
Congress could have intended. 


Anomalous Consequences 


The Supreme Court held, in the Pollock 
case, that a tax levied upon the income 
derived from real or personal property 
was a direct tax, consequently, subject 
to the rule of apportionment. If the 
Sixteenth Amendment, however, be con- 
sidered as a grant of a new power to 
Congress, then it authorizes a levy of a 
direct tax without the necessity for ap- 
portioning it among the States. At the 
same time it is not subject to the rule 
of uniformity, as that rule does not apply 
to direct taxes. It is, therefore, subject 
to no limitation. Under that interpreta- 
tion of the Sixteenth Amendment, Con- 
gress would possess the power to levy a 
tax upon incomes derived from invested 
property subject neither to the rule of 
apportionment, nor to the rule of uni- 
formity. The result would be that Con- 
gress would possess the power to levy 
income taxes of this character at differ- 
ent rates in different States. 

The taxing power has been used by 
the States, and even by Congress on more 
than one occasion, for the purpose of 


destruction. Under the Department of 
Justice’s interpretation of the Sixteenth 
Amendment, therefore, it would be pos- 
sible for Congress to tax out of existence 
invested capital throughout the entire 
country, or, to select the States in which 
invested capital should be taxed out of 
existence. 


Moreover, if the Sixteenth Amend- 
ment is such a new grant of power, Con- 
gress may tax the income of the States, 
or of their municipalities. The Depart- 
ment of Justice apparently takes that 
very position. Moreover, under the in- 
terpretation of the Sixteenth Amend- 
ment, asserted by the Department of Jus- 
tice, Congress would possess the power 
to levy taxes upon the incomes of all 
judicial officers of the Federal Govern- 
ment and of the States. These officers 
might be classified as a class of taxpay- 
ers, and rates of taxation assessed upon 
their incomes different from those assess- 
ed upon other classes of taxpayers. This 
would result in conferring upon Congress. 
a power which could be used not only to 
destroy the States, but also to destroy 
the independence of the Judiciary. 

The conclusions, which the Department 
of Justice seems to have reached, seem 
to be due to a failure to realize that the 
amendment, upon its ratification, be- 
came a part of the existing Constitution 
and must be read in connection with that 
entire document. The Constitution pro- 
vided for an indestructible union of in- 
destructible States. Whenever the people 
decide to change that form of govern- 
ment, they can do so, by amending the 
Constitution, but the amendment will 
have to so provide expressly, for no court 
will be justified in assuming the people 
intended a revolutionary change in the 
structure of government, unless their in- 
tention was unmistakably expressed. No 
court would be justified in assuming the 
people intended to abandon fundamental 
concepts upon which the United States 
was founded, because, in an amendment 
relating to taxation, is to be found the 
obscure phrase “from whatever source 
derived.” —Excerpts from address before 
1938 annual convention of Investment 
Bankers Association. 
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Steps To Safeguard Wife and Children from Unnamed 
Beneficiaries 


VANCE L. DESMOND 
Detroit Trust Company, Detroit, Mich. 


EWSPAPERS have recently been 

carrying such headlines as, “‘Rev- 
enues Fall Short’, or “U. S. Treasury 
Receipts Short of Expectations” and 
“Insiders See No Real Assurance 
Against Additional New Taxes.” The 
ominous failure of the income tax 
returns to meet by some two hundred 
millions of dollars the expectations of 
the Federal Government can mean but 
one thing: increased taxes. 

The fact that high taxes have taken 
thousands of dollars out of production 
during one’s lifetime is not enough, for 
when you have finished with life’s prob- 
lems and your property becomes your 
estate, the right of your wife and chil- 
dren to inherit that estate is challenged 
by the fact that it is again subjected to 
taxes, both State and Federal. 

While you are alive and fighting your 
way through life, you will undoubtedly 
find a way to meet these ever increas- 
ing tax burdens. After you are gone, 
these same burdens will still exist and 
fall upon your wife or children. 


No Excuse for Inaction 


The very fact that tax laws can 
change is all the more reason for 
prompt action. Looking back, laws that 
presumably were severe years ago are 
mild in comparison now. 

Take for example, the recent estate 
of a Chicago baseball club owner. His en- 
tire estate totaled nearly a million dol- 
lars, his stock in the ball club was val- 
ued at nearly $800,000, there was no life 
insurance and not quite $5,000 in cash. 
The Federal tax alone was over $6,000 
and together with his debts, administra- 
tion expenses and inheritance taxes, 
brought this figure up to over $200,000, 
which had to be paid out of the estate. 
Had this man died today instead of in 
1931, the amount would have been over 
$300,000. 


Take the estate of a well-known chew- 
ing gum magnate who died in 1932. He 
carried a million dollars of life insur- 
ance and had cash on hand of nearly 
$400,000, yet the estate needed $5,000,- 
000 in cash to settle the estate. Had he 
died today, he would have needed $12,- 
000,000. The lack of cash to meet to- 
day’s conditions might mean losing con- 
trol of the company through forced sale 
of stock, not to mention the loss of 
dividend income. This loss would even- 
tually be sustained by heirs. 

Out of one millionaire’s estate of 80 
million dollars, the Federal Govern- 
ment received 53 million dollars in tax- 
es. The solution may be that the Gov- 
ernment needs more rich men to die for 
their country—but the fact still remains 
that whether it be large or small, the 
need for cash is always great in set- 
tling an estate to meet debts and to pay 
taxes. 


We cannot always be sure of dying 
at the most opportune time. It may be 
in a boom period or one of depression 
and with or without cash reserves to 
take care of the necessary expenses of 
estate administration. 


The Family as a Trust Unit 


It is important that we look into the 
future and discard our old ideas and 
theories of holding property as indivi- 
duals until we die. Most of us work to 
safeguard the welfare of those who are 
dependent upon us, and to build up fi- 
nancial security for them. Why do we 
hesitate then to take them into our con- 
fidence and create an estate as a family 
unit? In this manner the family group 
carries on as a business unit instead of 
one or more individuals inheriting the 
property from each other upon the 
death of each or all of the individuals 
comprising the family. 
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The situation brought about by to- 
day’s increased tax burden is not new. 
Abraham Lincoln once said, “Our peo- 
ple are fast approaching the point 
where it can be said that seven-eighths 
of them are trying to find out how to 
live at the expense of the other eighth.” 


To shake off these would-be hitch- 
hikers from trying to catch free rides 
at the expense of your family, the prop- 
erty that you now hold individually 
should henceforth become the property 
of the family rather than the individual 
alone. In other words, a man, having 
created an estate, must start sharing 
his wealth with his family while he is 
still living and at the same time be in 
a position to help guide and manage the 
individual members of his family as a 
unit trust. For example, a gift of $5,- 
000 a year can be given to each of three 
separate people, such as a wife and two 
children, for a period of twenty years 
and create for the family group a real- 
ization of his efforts rather than to let 
the would-be hitch-hikers share both 
through income and estate taxes, should 
the individual try alone to keep his 
$300,000 and pass it on to his family 
at his death. 


In taking advantage of exemptions al- 
lowed by the present law, no attempt 
is made to defeat the Federal tax law. 
Any old plan for tax savings purporting 
to eliminate entirely your income or in- 
heritance taxes is likely to be a tax 
evasion plan and defeat the very pur- 
pose of safeguarding the family. The 
gift to the family unit must be absolute 
with no incidents of ownership. 


Present Transfer of Insurance 


The individual may use either real 
estate, personal property or life insur- 
ance with which to make his gifts. As 
a start in the direction of changing over 
from the individual ownership to the 
family unit idea, let us use the easiest 
item to begin with in making such gifts, 
namely, life insurance. As the gift of 
life insurance is evaluated on the basis 
of the cash values within the policies as 
of the date of the gift, rather than the 
face of the contracts, it is possible for 
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an individual to reduce the size of his 
estate to a great extent without paying 
a large gift tax, if any, based on exemp- 
tions allowed. The cash values of most 
life insurance policies do not equal the 
face of the contracts and such policies 
as do (endowment policies) may be 
eliminated from the gift, if the total 
values exceed the exemptions. 

This plan is in no way an irrevocable 
trust or a straight assignment of the 
policies alone, as this practice of con- 
veying property is not sufficiently flex- 
ible to warrant the execution of such a 
plan. The method to be considered is 
more flexible and its advantages are es- 
tablished both from the angle of estate 
tax savings and the opportunity to direct 
in the future the best advantages to be 
enjoyed by the estate. 

In arranging such a gift, the entire 
right of the insurance policies, includ- 
ing the right to change the beneficiary, 
should be given by the insured to his 
wife, who in turn would create a trust 
under an agreement with a trust com- 
pany, acting herself as co-trustee for 
the trust so created. The effect of this 
agreement would be to reduce by the 
amount of life insurance contracts the 
size of the estate with a result of a sav- 
ing in Federal Estate Taxes. 


Protecting the Entire Estate 


The trust agreement would protect 
the entire estate by authorizing the 
trustees to buy property or securities 
from the estate or make advances to it, 
if in the opinion of the trustees such 
action would protect or conserve the 
estate for the benefit of the family as a 
whole. This would allow the money to 
be used for tax purposes without a 
specific direction to that effect. This 
plan would also allow the wife to pass 
the estate on to the children, so that if 
she predeceased her husband, he would 
not be required to pay an inheritance 
tax on the cash values coming back to 
him from the wife’s estate. 


The trust agreement could be so 
drawn by the attorney that while the 
wife of the insured reserved all the 
rights which passed to her with the 
policies, she would also reserve the 
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right to amend or revoke the trust 
agreement itself, subject, however, to 
the provision that none of these rights 
would be exercised without a third 
party’s consent. The effect of this 
would be that for any changes either 
with relation to the policies or the pro- 
visions of the instrument, the wife of 
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the insured could not act alone but 
would act jointly with the trustees or a 
third party. 

An analysis of the following illustra- 
tion will tend to give the reader a pic- 
ture of the tax situation under present 
laws and the savings which can be ef- 
fected through proper estate planning. 


1937 FEDERAL TAX 


Lifé Insurance—(not payable to estate) 
Estate—less debts 
Administration Expense (4%) - 


Gross Taxable Estate _.. 
Less—Specific Estate Exemption 
Less—Specific Insurance Exemption 


Net Taxable Estate 
Tax on $200,000. 
Tax on $ 10,000. 


1937 GROSS FEDERAL TAX 


Net credit allowed for tax paid to ) Michigan 


(80% of 1926 Federal Tax) - 


1937 NET FEDERAL TAX . 


Life Insurance ____. ; 
Estate—less debts __. 
Administration Expense (4%) 


Gross Taxable Estate _. 


Less—Specific Estate Exemption 


Less—Specific Insurance Exemption 


Net Taxable Estate 
Tax on $150,000. 
1926 GROSS FEDERAL TAX - 


Less 80% of $3,000... aaa PRANTL AIS 


1926 NET FEDERAL TAX . 


$ 50,000. 
___ $250,000. 
10,000. 


240,000. 
$290,000. 
80,000. 
"210,000. 


(20%) 


2,000. 


28,600. 
2,400. 


26,200. 


1926 FEDERAL ESTATE TAX 


$ 50,000. 

$250, 000. 
... 10,000. 240,000. 
eae 290,000. 
-...$100,000. 
... 40,000. 140,000. 
$150,000. 


3,000. 
2,400. 


600. 


Net credit allowed by U. S. ‘for tax paid Michigan a 
MICHIGAN INHERITANCE TAX 
siecle and two minor children) 


Estate—less debts _.... 
Administration Expense (49 lo) 


GROSS TAXABLE ESTATE .- 


Widow’s exemption—$30, 000 plus $5, 000 for each 1 minor r child _ 


NET TAXABLE ESTATE 


$250,000. 
10,000. 


$240,000. 
40,000. 


$200,000. 


1st bracket—($50,000 —less widow’s exemption of 


$40,000)—$ 10,000 at 2% 


2nd bracket — 190,000 at 4% 


NET MICHIGAN TAX 


1987 NET FEDERAL TAX 


TOTAL TAX 


200. 
7,600. 


7,800. 
26,200. 


$ 34,000. 
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The necessary cash to pay taxes 
could be raised by either selling stock, 
other personal property or real estate, 
all in a possible depressed market, or 
as a last resort, using the $50,000 of 
life insurance to pay the tax. If the 
estate should consist largely of stock 
in a closed corporation, which might be 
sold to pay the tax should the estate be 
lacking in sufficient funds, the wife or 
children might be deprived of neces- 
sary dividend income and face the pos- 
sibility of losing control of the corpora- 
tion. This last condition might also re- 
sult in the forced sale of the entire 
business to competitors. 


Avoiding Sacrifice of Assets and Good-will 


Trying to handle estates under such 
adverse conditions occurs all too fre- 
quently in this day of systematic busi- 
ness planning. A successful business 
man would not attempt to operate a 
business without an established plan or 
policy including a budget to cover un- 
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foreseen contingencies. Estates need 
the same sort of business planning as 
required of any successful enterprise, 
and it should be put in force while the 
manager is living, to continue on after 
death without interruption. 

The liquidation of estates to meet the 
payment of debts and taxes is a point 
upon which trust companies are fre- 
quently falsely accused as having 
charged high fees. This misunder- 
standing of the real causes of estate 
shrinkage usually is the result of state- 
ments made to the effect that the estate 
was worth considerably more before the 
trust company received it, than is left 
to be distributed to heirs. 

Trust company fees are set by law 
and it gains nothing by having to 
liquidate an estate at great sacrifice. 
This is all too frequently necessary to- 
day in order to raise sufficient cash to 
pay debts and meet tax requirements. 
The result is that beneficiaries get what 
is left. It is clearly shown by the fore- 
going tax illustration the definite need 
for cash to prevent the sacrifice sale of 
real estate or other securities. 

One solution to the problem would 
have been to carry more life insurance, 
but adding an additioning forty thou- 
sand dollars of life insurance to the al- 
ready net estate of $210,000 would make 
insurance proceeds taxable at the 20% 
bracket rate. 


This problem can be overcome, how- 
ever, including the saving of the $2,000 
of tax already levied, which this estate 
must pay as a penalty for having ex- 
ceeded the $200,000 bracket. Referring 
to the illustration, if a gift was made 
of the $50,000 of life insurance carried, 
it would automatically reduce the size 
of the estate and it would then fall all 
within the 17% bracket, thus saving the 
tax on $10,000 at 20% or $2,000. New 
insurance would then be added to the 
gift, preventing any increase in the size 
of the estate. 

The logical method in establishing a 
tax saving plan is to keep the estate in 
as low a taxable bracket as possible. 

Neglecting to establish an _ estate 
plan for your family may be to leave a 
large share of your estate to unnamed 
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beneficiaries, namely, the Federal Es- 
tate and State Inheritance Tax authori- 
ties. 

With the present tax burden severe 
in comparison with the past, and the 
future holding no hope of relief, are 
you leaving your wife and children, 
lacking experience and knowledge to 
guide them, the task of trying to raise 
cash to pay off unnamed beneficiaries. 
The solution may lie within your own 
family through the creation of a Fam- 
ily Trust. 


Life Insurance-Trust Councils 
Under Way 


Basil S. Collins, assistant vice-presi- 
dent of the Old Colony Trust Company, 
Boston, and one of the leading men in 
the life insurance and trust council move- 
ment was recently honor guest and speak- 
er at two meetings held in Springfield, 
Mass., and Buffalo, N. Y. 

About one hundred and fifty life un- 
derwriters and trust officials attended 
the luncheon in Buffalo and a large group 
gathered later for a clinic conducted by 
Mr. Collins. Although Buffalo, at the 
present time, does not have a Life In- 
surance and Trust Council such enthu- 
siasm was shown at the meetings that 
sponsors of the idea feel a concrete foun- 
dation has been laid for a better mutual 
understanding and that organization will 
soon follow. 


At Springfield a concerted effort has 
been under way since early summer for 
the formation of a council which mater- 
ialized in the first meeting being called 
in September. Thirty-one of the in- 
vited forty life underwriters and trust 
men were present. 


Mr. Collins outlined at this meeting 
the advantages to be gained by both 
groups and discussed the advisability of 
a series of cooperative studies. 

a 
Tax Assinity No. 6002 

“The sort of plan to help the farmer to 
my notion is to take taxes off from real 
estate and raise all the taxes from incomes 
and inheritance taxes.” 


Chas. L. Hill (Nov. ’38) 
Pres., National Dairy Assn. 


How to present 
New York State 
Cash Items 


24 HOURS 
SOONER! 


The Marine Trust Company’s night tran- 
sit service enables you to save up to 24 
hours in presenting cash items in New 
York State. 

With very few exceptions, items reaching 
us prior to 1 A.M., will be presented the 
next business day in 56 New York State 
cities. 

This fast night transit service is possible 
because of the Marine Trust Company’s 
many correspondent banks throughout 
the state and its strategic location in the 
world’s greatest market 

Cash items for other parts of the United 
States are handled with similar prompt- 
ness. Send for a copy of our latest Night 
Transit Schedule. 


MARINE TRUST 
COMPANY OF BUFFALO 


A Marine Midland Bank 


Member Federal Deposit Insurance Corporation 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


ON UNIFORM REPORTING 


HORTLY after the State of Pennsyl- 

vania commenced examining trust 
companies organized under the general 
state banking act, an examiner told me 
of his first visit to a trust company in 
a small Pennsylvania town. When he 
asked the trust officer to let him verify 
the uninvested trust balances, he was 
taken into the vault and shown rows and 
rows of little pasteboard boxes. He ask- 
ed what they were and was told the un- 
invested trust balances were in them. 
“And,” the trust officer explained, “you 
know the law requires us to keep these 
uninvested cash balances separate and 
apart.” 

While standardization of the reports 
of the commercial departments of na- 
tional and state banks, for statistical 
purposes, has been proceeding actively, 
there is still a jumble of trust depart- 
ment facts, figures and fancies which are 
largely meaningless, due to lack of uni- 
formity, because such regulatory prac- 
tice has not yet been applied to the trust 
field. 

At the present time, there is no clear 
definition of assets which will reflect the 
degrees of responsibility of the corporate 
fiduciary or the various capacities in 
which the assets are held. There is also 
no uniform basis for the dollar value of 
the assets themselves. They must be re- 
ported separate and apart from the 
company’s assets, but not necessarily 
kept in little pasteboard boxes! 


Two Distinct Purposes 


N the good old single entry, horse and 
buggy days, there was no such thing 

as reporting, for nobody could do more 
than make a rough guess as to what the 


volume of trust assets really amounted 
to, and at that time public authorities 
were not particularly interested in the 
doings of trust departments anyway. 

As far as I know, the first complete 
double entry system of records with a 
general control ledger was developed and 
put into use about forty years ago, and 
described in the first edition of The 
Modern Trust Company, published in 
1905, and in subsequent editions. Cost 
or appraised value was used as the book 
valuation figure and par value was 
shown in connection with the descrip- 
tion of each item. This method has be- 
come so generally accepted that it hardly 
seems necessary to discuss the reasons. 
Yet, as there are a few who still, after 
forty years, either fail to distinguish ob- 
jectives or else dream of a fluctuating 
yardstick, like the Dow Jones averages, 
it may be worth while to restate the prin- 
ciples and reasons for the adoption of 
the rule which has stood the test of four 
decades of steadily increasing use, as the 
only practical method, and has the ap- 
proval of public authority. 

Long before Sprague’s ‘Accountancy 
of Investment’ was written, the differ- 
ence between fluctuating market or com- 
mercial value, and fixed cost or appraised 
(inventory) value was recognized. An 
executor or trustee is charged with a 
definite responsibility. What the market 
does is an altogether different matter. 
Like the radio beam, which has a fixed 
starting point and a definite course, the 
fiduciary accepts a definite responsibility 
and steers a straight course, with market 
fluctuations tracing an irregular line, 
sometimes up (when business is good) 
and down (when business is bad), and 
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holds fast to the responsibility line, if I 
may call it such. 


The Primary Concern 


HE state of business and market 
prices do, of course, affect adminis- 
tration of trust estates, for the effort is 
always to sell, if possible, when prices 
are above cost or inventory, and so add 
to the corpus of the estate, rather than 
face the necessity of disposing of secur- 
ities when prices are low, and a sale re- 
duces corpus. In either case, the ac- 
counting procedure is definite, precise 
and accurate. The amount of gain adds 
to the sum already charged against the 
fiduciary, while the amount of each loss 
depletes principal and so becomes a 
credit as against the executor or trustee. 
When one consider the existing bur- 
dens of the executor and trustee, which 
are certainly heavy enough, it should be 
realized that the gold content of the dol- 
lar, the commodity price level, real 
wages, the purchasing power of the mon- 
etary unit, supply and demand, and ab- 
stractions too many to record, are not 
responsibilities assumed when accepting 


appointment under wills and deeds of 
trust. They do affect administration, but 
reporting practice does not and should 
not deal with market fluctuations. 


I hate regimentation as a philosophy 
of futility, but I do welcome the demand 
of public authority for periodical, defi- 
nite, accurate reports. If for no other 
reason, to force the lazy or negligent to 
establish records which should be main- 
tained for their own protection and for 
that of their clients. 


Revaluation vs. Accountability 


F course, cost and inventory figures 

do not necessarily reflect current 
market values, any more than does par 
value on a stock certificate or bond re- 
flect actual worth, (except at the moment 
of issue maybe), or what the public is 
willing to pay in the open market. Ac- 
counting control and reporting and es- 
tablishment of definitely fixed responsi- 
bility are things separate and apart from 
periodical appraisals of current market 
worth. No matter how large or how 
small a trust department is, the two 
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things have to be approached separately. 
The investment trusts which announce 
the market value of their portfolios at 
the close of each business day, do some- 
thing it would be impossible and foolish 
to attempt with trust assets. It is easy 
enough to prepare as often as necessary 
the appraisals on which business judg- 
ment is based as to retention or sale of 
assets. But the clerical work involved 
should be separate and apart from the 
cost and inventory figures which are used 
to measure responsibility for reporting 
and statistical purposes and as the basis 
for accounting to _ beneficiaries and 
courts. 

In reporting his statement of condi- 
tion, a fiduciary is not concerned or faced 
with the duty of re-valuing his assets 
held in the same manner as a merchant 
having an inventory of commodities or 
an equity interest, which in order that 
it be currently appraised should be 
brought up or down to the then current 
market price. 

Dates of death, purchase, acquisition, 
sale or distribution are definite facts 
with which many other circumstances 
besides tax liability are concerned. These 
are elements of procedure, facutal and 
definite, not fluctuating and nebulous. 

The Northern Pacific “corner” and the 
peak of 1929 made real profits for some 
and the depression of 1932-33 produced 
very real losses for many, but as far as 
executors and trustees were concerned, 
sound accounting rode through all these 
and other violent market ups and downs 
without requiring any re-statement of 
principles. 

If, as I believe, the great majority of 
the individual trust departments of the 
country have for years used “cost or in- 
ventory” as the basis of their statistical 
reports, authority should stimulate the 
small minority to make it unanimous. 


Bradford Chairman for Trust 
Conference Banquet 


Lindsay Bradford, president of the City 
Bank Farmers Trust Company of New York, 
has been named chairman of the banquet 
committee for the 28th Annual Banquet of 
the Trust Division of the A. B. A. to be held 
at the Waldorf-Astoria, N. Y., February 16. 





The Trust Outlook 
Threats to Future Progress Can Be Met Successfully 


ROBERTSON GRISWOLD 
Vice President, Maryland Trust Company, Baltimore 


N pointing out the possible pitfalls of 
America’s Trust Business, it is with 
the sincere belief that they will be over- 
come just as they have always been con- 
quered in the past. 

The first of the possible threats to our 
future progress is the threat of an en- 
tirely revamped economic era. We have 
heard a lot in the past few years rela- 
tive to “hedging against inflation.” Yet 
there seems to be no unanimity of opin- 
ion as to just what constitutes inflation, 
when it will arrive (if it is not indeed 
already at hand), and what it will do to 
us when it comes. If it is to be of the 
same type as that which at one time 
overtook Germany and France, then 
there would seem to be no effective hedge 
against it. 

The only answer seems to be that we 
should continue to bear in mind those 
trust investment tenets of the past— 
conservation and diversification. Mr. 
Conner Malott, a well-known trust man 
of Spokane, Washington, recently sent 
out a questionnaire requesting that cer- 
tain banks inform him as to their present 
investment policy. [The replies were 
summarized in the November issue, page 
567]. 

It is satifying to have this evidence 
that we are not being swept off our feet 
by those who are preaching that our old 
conservative investment practices are 
outmoded and that if we knew how to 
properly project ourselves into an un- 
known future, we would eschew all fixed 
interest-bearing securities. 

Another suggested threat to our future 
progress is also an offspring of certain 
economic theories. We hear much re- 
garding the maldistribution of wealth 

From address before the meeting of the Trust 


Section, Texas Bankers Association, November 
1938. 


and of its concentration in the hands of 
the few. We read of the villainy of 
“the fifty families,” and of how noble 
it is to spend, even though it may be 
someone else’s money. 

This theme song has been sung for 
many generations. If it had struck a 
true note, it is very questionable if the 
trust business would still be enjoying 
good health. But there is a great deal 
of difference between the sterilization 
of accumulated wealth, as by hoarding 
gold in underground vaults, and the use 
of concentrated wealth in such a manner 
as to stimulate trade, commerce and in- 
dustry. 


No Stagnation of Wealth 


N the first place, critics who read 
the statistics showing the trust as- 
sets held by corporate fiduciaries are 
prone to think in terms of personal trusts 
alone. They then conclude that all of 
these assets are tied up in trust depart- 
ments for as long a time as the rule 
against perpetuities will permit. Any 
trust man knows from experience that 
such a conclusion is utterly fallacious. 
A 1935 survey* showed that only about 
40% of the total personal trust assets 
were held in living, life insurance and 
testamentary trusteeships. (If trustee- 
ships for bond and note issues had been 
included in the survey, the percentage 
would have of course been much lower). 
The other 60% of personal trust assets 
were held in executorships and admin- 
istratorships, which are usually termin- 
ated within a year or so; in various 
agency and custodian accounts, where 
the trust department assumes duties an- 
alogous to those of a financial secretary, 
and where the owner retains the same 


*Trust Business, published by American Insti- 
tute of Banking. 
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degree of control as would have been 
his had he placed the securities in his 
own safe-deposit box and kept his own 
accounts; and in guardianships, the 
average length of which is estimated as 
being ten or eleven years. 


In the last annual report of the Comp- 
troller of the Currency there is an anal- 
ysis of all new trust accounts of the na- 
tional banks during the year ended June 
30, 1937. Of the total assets only 27.6% 
in value are found in individual trusts, 
and if we include in the total assets the 
figures representing bond and note is- 
sues, this percentage shrinks to approx- 
imately 16% of the total. 

It should also be remembered that in 
the case of living trusts, many of them 
are revocable and otherwise so largely 
within the dominion of the grantor as to 
make them scarcely distinguishable from 
certain forms of agency accounts. In 
addition, as we all know, the present 
tendency is for trust instruments to con- 
tain liberal provisions for the with- 
drawal of principal. When we add to 
all of this the well-known fact that most 
trust departments are inclined to shy 
away from the acceptance of irrevocable 
trusts, one is forced to the conclusion 
that the supposed undue accumulation 
of wealth in the hands of corporate fidu- 
ciaries is largely a myth. 


Funds Put to Work 


UT even assuming that these figures 

are inconclusive, can it be contended 
that the creation of trust estates actually 
results in an economic handicap to the 
country? Every trust man knows, from 
actual experience, that trust funds are 
not frozen in a trust department, that 
as bonds mature or are called, the pro- 
ceeds are promptly reinvested, that we 
are constantly selling trust assets for 
principal payments or for purposes of 
distribution,—in short, that there is a 
steady flow at all times in both our prin- 
cipal and income accounts. If we cas- 
ually permitted idle funds to remain in 
our hands, we would soon be brought to 
book by the Federal Reserve or other 
banking authorities, or by court proceed- 
ings by beneficiaries to surcharge us for 


Southeen Californians 


PREFER 


SECURITY FIRST MATION AL 
IUST SEnVICE 


Recently published figures show that 
30% of all the court trusts administered 
by all corporate fiduciaries in Califor- 
nia are entrusted with this Bank. @ In 
Southern California, which is the 
territory served by this Bank, it is esti- 
mated that 49% of all the court trusts 
handled in this area by corporate fiduci- 
ariesarein Security-First National Bank 


i 4 Eastern trust companies needing 
co-operation in ancillary proceed 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally 


ITY-FIRST NATIONAL 
BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





an improper delay in putting such funds 
to work. 


Some critics would actually have the 
public believe that there is something 
anti-social in the creation of trust es- 
tates. They picture our beneficiaries as 
indolent, useless and lazy individuals 
who spend their lives lolling in the lap 
of luxury, with nothing to do except to 
await their next check from the trust 
company. To the ordinary trust man, 
this is sheer nonsense. We all know the 
type of beneficiaries to which we are 
accustomed,—honest, decent and respect- 
able persons who are being helped 
through life—but not often given a free 
ride—by the thoughtfulness of a father 
or a brother or a son whose sole desire 
was that his savings should be so util- 
ized that his widow, mother or infant 
children would not have to be entirely 
dependent on other people or on the gov- 
ernment for their future support. And 
in this connection, in contradiction of the 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 
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oft-repeated fallacy that the only persons 
interested in trusts are the idle rich, re- 
plies to a recent survey, covering the 
trust departments of thirteen cities, 
showed that nearly 50% of all of the 
trust accounts on their books had a value 
of less than $25,000, and that 40% of 
this 50%, or about 20% of the total, con- 
sisted of accounts of the value of $5,000 
or less. 


The Third Threat—Misunderstanding 


ANY of our troubles in recent 

years have been due to a lack of 
understanding between ourselves and 
other professional groups with which we 
come into contact. This has been partic- 
ularly true of our relations with the 
lawyers and the life insurance fraternity, 
and the noticeable improvement in these 
relations has been largely due to the fact 
that we have been sitting around tables 
and bringing our respective grievances 
out into the open. More than thirty 
agreements have been entered into by the 
bar and the trust companies in various 
parts of the country. To promote a bet- 
ter understanding with the life insur- 
ance men, there have been formed life 
insurance-trust councils in eleven differ- 
ent cities, and similar organizations are 
now being actively considered in Los 
Angeles, Seattle, Houston and several 
other cities. 


But, to the ordinary man on the street, 
the trust business is an enigma. The 
nomenclature connected with our busi- 
ness is of itself unintelligible to the aver- 
age citizen. They confuse us with in- 
vestment trusts, with commercial trusts 
and with trusts in the nature of mon- 
opolies. Then also, it requires a con- 
scious effort for us to divorce ourselves 
from the legal terminology which is a 
part and parcel of the trust language. 





Adverse Legislation 


HE fourth possible threat to our 

future progress is that of adverse 
legislation. The extent to which the phil- 
osophy of punitive or corrective legisla- 
tion may be carried in the future is of 
course a matter of speculation, but hav- 
ing been forewarned, we must be pre- 
pared, lest we be destroyed, to protect. 
ourselves with all of the power that lies 
within us. We must all battle side by 
side, and if we fight the good fight, as 
we have always done in the past, the 
future of the trust business in America 
is safe. 


Public Relations Program for 
Oregon Bankers 


A seven point public relations program 
was recently adopted by the Committee on 
Public Relations of the Oregon Bankers 
Association. Following are the adopted 
seven points: 


1. Call regularly on your County Su- 
perintendent of Schools and the principals 
of your grade and high schools, and ac- 
cept opportunities to speak to student as- 
semblies and special classes. 

2. Seek and accept opportunities to: 
speak on banking topics before civic, la- 
bor, and service organizations. 

38. Cooperate with the editors of your 
local papers in furnishing news items and 
articles of general interest on banking ac- 
tivities in your county. 

4. Encourage groups of teachers, stu- 
dents, and businessmen, etc., to visit your 
bank and study banking structure. 

5. Foster and promote local meetings 
for community development. 

6. Accept opportunities to speak on 
banking topics over the radio. 

7. Through employee training classes, 
improve your service to customers and 
develop the personality of your institu-- 
tion. 





Advantages of A Corporate Fiduciary 


The Privileges and Responsibilities Implied 
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HE advantages of corporate trustees 

and executors are not merely ad- 
vantages possessed, but advantages of- 
fered. When we list on one side of the 
ledger the advantages, we must, of ne- 
cessity, set up on the other side—the 
liability side—the responsibilities that 
these advantages create in favor of the 
trust customer. 

The testator leaving a corporate exec- 
utor to administer his estate knows that 
his executor will be here to complete his 
job; that it will be found at a definite 
place, ready and able to perform its du- 
ties day by day and every day until the 
task shall have been completed. The 
duties are to be performed at a time 
when the testator is no longer among 
the living; he has to depend upon the 
executor to do in his behalf, for his de- 
visees and legatees, things that are close 
to his heart and to which he has dedi- 
cated a lifetime of effort. 

Care of the widow or the orphans, ed- 
ucation of children, establishment, main- 
tenance and perpetuation of charities, 
objects and purposes in the aggregate as 
varied and countless as human imagin- 
ation can suggest —he does not want 
their execution interrupted or prevented 
by death of the executor, a necessary 
visit perhaps, to a clinic or hospital, 
maybe a pleasure trip to foreign lands; 
judgment affected by bad temper, the 
wasting processes of disease of the ca- 
tastrophe of accident; senility, maybe, 
or any of the other ills to which human- 
ity is heir. 

To a corporate trustee or executor, as- 
sured long life and good health is in- 
herent and implicit in its form of organ- 
ization. It requires, indeed, adequate 
personnel and proper organization. 


From address before Trust Division 
meeting at Convention of American 
Bankers Assn., Nov. 1938. 


Stability 


Here we consider not alone financial 
stability, itself of the utmost importance, 
but also moral and temperamental sta- 
bility—-what might sometimes be called 
dependability. Under modern practice 
and legislative control, there are mini- 
mum requirements as to capital funds 
and surplus, safeguards surrounding 
corporate trust investments; surety 
bonds, periodic and recurring audits and 
examinations—all to such extent that 
losses from intentional wrongdoing or | 
malfeasance by a corporate executor or 
trustee are substantially nonexistent. 

The financial stability of authorized 
and legally qualified corporate trustees, 
their ability to answer for the property 
of beneficiaries in their care is not under 
present-day conditions even debatabie or 
seriously open to question. Not alone 
public regulation, restrictions. examina- 
tions, but self-imposed limitations, ad- 
ditional examinations and safeguards 
have been combined to make the modern 
trust department proof against loss to 
trust beneficiaries from malfeasance of 
the trustee. 


Collective Judgment and Experience 


Action or lack of action by 2 corporate 
trustee in a given matter is not the re- 
sult of impulse or of sudden notion— 
rather it results from consideration, 
study and deliberate judgment, usually, 
of a group constituting a trust commit- 
tee, call it by what name you will. This 
committee acts collectively ; authorizes or 
rejects, and the record of its acts is a 
permanent archive of the bank. Avail- 
able to it is all the information and data 
about any given matter that the various 
departments of the bank or trust com- 
pany can provide. 


In this manner, conservative hand- 
ling is assured; hasty and ill-advised ac- 
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tion is certainly avoided and opportunity 
for secret individual motives to affect 
handling of trust property is eliminated. 
Frequently, and particularly in the larger 
institutions, this simple trust committee 
is elaborated upon and additional checks 
and balances upon all trust activities are 
provided. 

By experience the corporate trustee 
knows what to do,—and again by exper- 
ience it knows how best to do it econ- 
omically, promptly, to advantage. The 
modern corporate trustee has precedent 
to guide it in almost every move; it does 
not have to pioneer, to feel its way care- 
fully over an unfamiliar course—it has 
been that way before and the course is 
mapped. 

Good Tools—A mechanic cannot work 
without tools and the better the tools, 
the better work a good mechanic can do. 
In the trust field the individual trustee 
is almost without tools, while the modern 
corporate trustee has a full complement 
of the very best. What are the trust 
tools? — system, adequate accounting 
and auditing control, statistical service, 
adequately trained personnel. 

Access to Markets—No individual ad- 
ministering a trust estate could hope to 
have the ready ability to go intelligently 
into any desired market that is possessed 
by the modern trust department or com- 
pany. The qualities of financial strength, 
permanency and dependability afford 
prestige, there is the “know-how” that 
comes from experience, the contacts that 
come from repetition and continuity of 
similar work or transactions, the knowl- 


edge that comes from adequate factual 
information,—all of these put the corpo- 
rate trustee in a preferred position with 
respect to transactions affecting trust 
property. 
The Privilege of Service 

Hardly since the beginning of time 
has it been given to one group out of a 
single activity of men to affect so pro- 
foundly the growth and development of 
business, education, research and culture 
alike, as has been given to men in charge 
of the trust departments and trust com- 
panies of this country. As a group, 
through their various officers, they are 
striving earnestly to merit the great 
praise of a simple statement handed 
down to us through two thousand years: 
“Well done, thou good and faithful ser- 
vant.” To that group you belong, whose 
ideals you are upholding, whose prestige 
you are advancing, whose place in the 
business life of the nation you are mak- 
ing increasingly firm and secure. 


Abolish Moratorium Laws 

The gradual abolition of the mortgage 
moratorium laws passed during the crisis 
years, and still in force in many states, 
was recommended recently by the Twen- 
tieth Century Fund in behalf of its Com- 
mittee on Debt Adjustment. “The pres- 
ent situation does not warrant immediate 
removal of existing mortgage mora- 
toria,” the Committee report finds, “but 
plans should be laid for their gradual 
elimination by a tapering off process to 
begin as soon as business conditions im- 
prove enough to justify it.” 

In two related recommendations at the 
same time, the Committee urged that 
“plans for the repayment of debts should 
be related to the probable economic life 
and earning power of underlying assets,” 
and that “the appraisal of assets under- 
lying debts should be made more sys- 
tematic and objective.” 

These recommendations on public pol- 
icy are part of a series based by the 
Committee on the findings of a staff of 
research specialists, who for three years 
pursued an investigation into the na- 
tion’s debt structure during the late 
post-war era. 





Trends 


In The 


Trust 
Field 


(Washington Letter) 


Washington, D. C.—December, 1938 


Corporate Trust Bills 


ITH eyes focused on Congress, 

most of the Federal banking agen- 
cies are now giving preliminary consid- 
eration to legislation that they may of- 
ficially introduce or give friendly support 
to. In the broad trust fields, the Secur- 
ities and Exchange Commission is known 
to have some proposals in the “study” 
stages, as well as tentative decisions on 
bills which did not pass at the last ses- 
sion. Among the latter there is the con- 
troversial Lea Bill which would auth- 
orize the Commission to regulate protec- 
tive committee activities. At this mid- 
month date, important SEC sentiment 
would jettison the measure. 

The trend now is to clear the way for 
Federal control of investment trusts. 
Recent actions in connection with certain 
large nation-wide investment interests 
have indicated to the critical minded that 
all types of trusts will eventually be 
brought under some form of rigid Fed- 
eral control. While the SEC would pre- 
fer being chosen for the role of monitor, 
other Federal agencies may insist upon 
representation in the case of fiduciary 
powers connected with banking. 

The 1938 bankruptcy act (Chandler 
bill) is now being used in some cases 
and will be used in others. Under this 
law there is certain protective committee 


supervision, but hardly enough to suit 
the wishes of all of the ultra-liberals 
within the SEC. Closely aligned is the 
Barkley bill which would allow the Com- 
missioners to enforce rules and regula- 
tions as to trust indentures. This mea- 
sure is still high on the list for Con- 
gressional action not at all certain of 
passage. 


In any consideration of the Barkley 
Bill, now clearly favored for passage by 
the Securities and Exchange Commis- 
sion, it is important that the bank tie-up 
be recognized. Commission Chairman 
Wm. O. Douglas made his postion clear 
in the matter in comments to the Senate 
Banking and Currency Committee, but 
little attention was given the matter at 
that time. However, with Transamerica 
hearings scheduled for mid-January, the 
position of the Commission relative to 
all bank records becomes more impor- 
tant. Chairman Douglas, the records 
show, asked that the Barkley Bill be 
made broad in order to “give the Com- 
mission adequate administrative powers. 


Among such powers decided was the 
right to go into the examination records 
of banks and trust companies which are 
supervised by either the Comptroller of 
the Currency, the Federal Reserve Board 
or the Federal Deposit Insurance Corp- 
oration. Chairman Douglas told the 
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Senators: “These supervising agencies 
that have control over these banks that 
act as trustees, have in their possession 
information pertaining to the solvency of 
the banks,” and, while insisting that the 
SEC should have access to the data, was 
willing that the proposed Barkley bill 
prohibit the Commission from making 
that information public. 


Monopoly Program 


HE investigation of monopolies un- 

der the Temporary National Econ- 
omic Committee has concluded its first 
round but will begin again about Jan- 
uary 10. While the hearings have had 
to do with potents and the glass and 
automotive industries and have been in 
the nature of a prologue to more livelier 
sessions, these hearings have fundamen- 
tal interests to all investors. Questions 
arising include the possibility of placing 
patents under the trust laws. 


This involves certain “nationalization” 
of patent right and would, of course, af- 
fect investments made in industries hav- 
ing “basic” patents. Another important 
phase would include recognition of the 
Federal Trade Commission’s authority 
over monopolistic trade practices based 
on patent rights. 


While insurance companies were not 
called for these initial hearings, work 
has progressed on questionnaires al- 
ready circulated among leading insurance 
companies. It is inescapable that there 
may be some official criticism of insur- 
ance companies when this phase in the 
Committee’s program is reached. Per- 
haps it is not strange that allegedly mon- 
opolistic tendencies in the insurance field 
will be “revealed” at about the time that 
Congress will be considering an exten- 
sion of public insurance for old age, 
health and other coverage. 


In this extension of the Social Secur- 
ity Act all Federal Reserve member 
banks are to be brought in, a program 
that will add to costs of operation for 
the keeping of records and raise doubts 
as to continued operation of pension 
plans which some of the larger banks 
and trust companies now operate. 
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Some months ago, the President com- 
mented about the fine print clauses in 
insurance policies and high New Deal 
officials have hinted at the financial 
powers of large trusts and insurance 
companies. Broad points that may be 
expected in the insurance investigation 
will certainly include income, centralized 
control over reserves, financing practices 
and investments. 


Centralizing Trust Regulation 


HE Comptroller of the Currency will 

doubtless have his annual report to 
Congress ready early in the New Year. 
It is now indicated that there will be no 
recommendations by the new Comptroller 
Preston Delano or his assistant, Cyril 
Upham. There will be some revision of 
trust company figures as to new business, 
new fiduciary powers granted to banks 
or withdrawn. In this section of the 
report there is available, unfortunately, 
only one segment of the national trust 
company figure. 


Should the Senator Smathers’ Bank- 
ing Agencies Act be given favorable con- 
sideration by the forthcoming Congress, 
it would, among other things, bring all 
information on fiduciary powers of banks 
under a single Federal agency, thus con- 
solidating the data. While Senator 
Smathers says that he will press his bill, 
events in personnel shifts at the Comp- 
troller’s Office have lost some support 
for the proposed bill—and the measure 
could ill afford to lose any of its sup- 
porters. It is not in the centralized con- 
trol over trust departments of banks that 
strong opposition exists, so much as in 
fear of Treasury Department domina- 
tion. Senator Smathers would put his 
divisions of examination and supervision 
and that of insurance bank deposits, all 
within the Treasury’s broad control. 


With State Supervisors now heavily 
frowning on the Smathers’ bill for above 
outlined reasons, support is heard for a 
program which would set up a coordin- 
ating council for all three of the Federal 
agencies. This Council, composed of the 
head of the three agencies, would strive 
to eliminate friction. In addition, a 
member of the Federal Reserve Board 
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would become an ex officio member of 
the FDIC Board and the same interrela- 
tion would exist with the Comptroller’s 
office. 

Of special interest to trust officials is 
the proposal advanced in this connection 
that there be set up an advisory com- 
mittee representing State banks. It is 
specified in the memorandum that in the 
selection of this advisory committee, rec- 
ognition be given to trust officials in 
state banks along with representatives of 
other types of non-Federal banking. 

Further steps have been taken in the 
effort to quickly dispose of receivership 
trusts in the Comptroller’s Office. R. B. 
McCandless, as chief of the insolvent 
division, is reorganizing in order to per- 
mit more detailed operation of receiver- 
ships. The sales division has been en- 
tirely eliminated as such, thus removing 
the pressure to dispose of properties 
held. 


Interbank Deposits and Standard 
Statements 
HE proposals of Chairman of the 
Federal Reserve Board, Marriner S. 
Eccles, for the elimination of interbank 
deposits, is not an official Board proposal, 
never having been acted upon. In fact 
Board members are not in entire agree- 
ment, though recognizing that there is 
need for some reform. The Eccles sug- 
gestion would, if followed, give the Re- 
serve banks these idle funds, thus in- 
creasing their monetary and credit con- 
trol. At the same time hundreds of 
banks and trust companies, now acting 
as correspondent banks would be deflated 
in their deposits and there would be loss 
of income for both the correspondent 
banks and the country banks. Inter- 
bank deposits now stand at about $6,- 
000,000,000. Insured banks pay the 
FDIC for protection hence there would 
be loss of income there. In this con- 
nection, the FDIC has long had under 
consideration, some lowering of its pre- 
miums in connection with interbank de- 
posits. The Eccles program might has- 
ten the FDIC to make its proposals def- 
inite—and public. 
The Deposit Insurance Corporation, 
which works closely with State Bank 
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Supervisors, has seen the latter endorse 
a new standard legal statement. The 
adoption by the State Supervisors now 
completes the program, since prior agree- 
ment was reached by the Comptroller 
and the Reserve Board. Another step 
in reform, now in the discussion stage, 
includes an accounting manual which 
would be helpful to banks and trust com- 
panies outside of the larger cities. Also 


“talked about” is a new earnings and 
dividends statement. 

The FDIC is still “expecting” to issue 
“soon” its regulation having to do with 
changes in insurance of trust accounts, 
an outline of which was published in 
these columns sometime ago. 


And of Course, Taxes 

HERE is one subject that is sure to 

be considered early and long by this . 
coming Congress—Taxes. At this time, 
a complete program is not ready. The 
program, so far as the Treasury Depart- 
ment is concerned, is being supervised 
by Undersecretary John W. Hanes. A 
broad liberal view is being taken in con- 
tradistinction to taxes for control, pun- 
ishment or wealth-sharing. Some sym- 
pathy is heard for profit-sharing taxes 
but how to work them out without more 
Federal controls is “stumping” even their 
proponents. The same to an even great- 
er extent is true of so-called “incentive” 
taxes. Senator Vandenberg, author, is 
anxious to do something but recognizes 
dangers of more Federal controls. 

The four-man monetary and fiscal ad- 
visory board, named by the President, is 
advisory rather than executive. It meets 
frequently and is presumed to have be- 
fore it such widely different programs as 
Jerome Frank’s “ever-normal” relief plan 
and Eccles’ “compensatory” idea. 

The Congressional join committee on 
taxation has made interim studies on tax- 
ing the tax-exempts. Some officials favor 
permission for the States to tax income 
from future Federal bond issues with 
the belief that this will lead to retroac- 
tive taxation of State securities by the 
Federal Government. Both the monopoly . 
committee and the new fiscal policy com- 
mittee are not to be overlooked as the 
source of new tax proposals. 










F all the exploits of equity the larg- 

est and most important has been 
the invention and development of the 
trust. It is a great asset to a legal sys- 
tem to have an adaptable device at the 
crossroads of all legal institutions which 
fulfills many social functions and at the 
same time is a social force. Litera- 
ture on the subject of trusts is taking 
the important place once occupied by 
property. In the six restatements pub- 
lished by the American Law Institute, 
trusts cover more pages than either 
property, agency, torts or contracts, 
which have for years occupied the first 
positions in legal literature. 

As the trust idea became a definite 
factor in the mechanics of our Anglo- 
American legal system, the law of con- 
veyancing was revolutionized, the econ- 
omic position of married women was 
ameliorated, family settlements were ar- 
ranged so that daughters and younger 
sons might participate in the family 
wealth. A means of protection for in- 
competent children was made available. 
Business enterprises of many kinds were 
enabled to accomplish their purposes. 
Great sums of money were devoted to 
assist charitable enterprises and by 
means of the constructive trust the 
courts have been enabled to give relief 
against all sorts of fraudulent schemes 
whereby the unworthy have sought to 
enrich themselves. 


Uses and Abuses 


In creating a living trust we must 
keep in mind that danger arises, when 
the settlor transfers property in trust 
and reserves a beneficial life estate, the 
power to revoke and modify the trust, 





From address before annual banquet of the Sec- 
tion on Real Property, Probate & Trust Law of 
the American Bar Association, at the 61st Con- 
vention in Cleveland, July 1938. 
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and also the power to control the trustee 
in the details of administration. In such 
cases it may be held that the Trustee is 
agent for the settlor and the instrument 
testamentary. An irrevocable’ trust 
should only be created when there is a 
genuine need other than the possibility 
of tax avoidance, because under existing 
laws the Congress proceeds to close every 
discovered loophole in the tax laws. 

In the matter of the conservation of the 
trust property we have been taught the 
rights of the remaindermen to have the 
property remain intact are superior to 
those of the life tenant. I question the 
absoluteness of that position, notwith- 
standing the failure by the trustor or 
testator to authorize encroachment on 
principal in case of need. Changed con- 
ditions and circumstances may call for 
the use of principal, in addition to in- 
come, for the support of a wife or child 
in whose welfare he had greater concern 
than in a remainderman, whom he may 
never have seen. 


Special Types of Trusts 


The business trust, designed to hold a 
going business intact, is considered as 
a factor in trust development. When one 
partner dies there must be administra- 
tion of the partnership estate and unless 
some provision is made to take over the 
deceased partner’s share of the business, 
there must be a sale, frequently resulting 
in loss to the surviving partners. In a 
closed corporation, if the key man dies, 
there is a question about the ability of 
the organization to carry on, resulting 
in impaired credit, worried stockholders 
and an unsatisfactory condition in the 
estate of the deceased. 

The life insurance trust is a step to- 
ward safeguarding the proceeds of in- 
surance policies in the hands of women 
and children who have been the prey of 
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promoters of visionary schemes. If the 
insurance trust can prevent the dissipa- 
tion of the millions of dollars in the 
hands of beneficiaries who lack business 
experience, save them from exploitation, 
extravagance and improvidence, much 
will be accomplished in the conservation 
of property and protection of families. 

The same taint of fraud and fear that 
marred the use and development of trusts 
casts its baleful influence over them to- 
day in the institution known as the 
Spendthrift Trust. 

Many outstanding lawyers doubt 
whether it is wise to deprive the normal 
young man or woman of an opportunity 
to make his or her own way in life. 
Whether such children, raised in a shel- 
tered and protected atmosphere, knowing 
that an ample income will be received 
during life, which cannot be taken away 
under any circumstances, make good cit- 
izens is a serious question. However, 
there is a valid reason, for example, to 
create a trust for a daughter without 
business experience, who may be subject 
to the control of a husband who may dis- 
sipate her property. 


Stagnation of Wealth 


It is said that a tremendous aggrega- 
tion of funds held in trust have been 
diverted for long periods of trust ad- 
ministration within the restricted field 
of investment which this involves. 

Funds conveyed in trust should not 
be compared with the water flowing into 
the Dead Sea, there to remain and stag- 
nate, lessened only by slight evapora- 
tion. Instead, they are like a flowing 
stream in which a dam has been built, 
creating a reservoir into which the water 
flows and is temporarily impounded, and 
while there serves as a reserve against 
drought and protection against floods, 
damage, waste, and improvidence, and 
when permitted to flow out in an orderly 
Way generates electrical power; and 
when it again joins the main stream is 
used to develop lands into production 
which might otherwise be barren. 

The laws of different states make it 
impossible, except in charitable trusts, 
to hold property, at the extreme, for a 
greater period than a life and lives in 
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being and twenty-one years thereafter. 
The result is that trusts are terminating 
from time to time and there is a steady 
return of principal into the hands of 
beneficiaries for general use. 

The active development of the trust 
as a social force has made men of wealth 
trust conscious, with the result that 
property has not only been conserved 
for the benefit of those entitled to con- 
sideration by reason of family relation- 
ship but also as a member of the human 
family, through the charitable trusts and 
foundations which have modernized char- 
ity and made such funds financially ef- 
fective. 


The Charitable Trust 


When men of wealth realize that 
shrouds have no pockets they make pro- 
vision for their families and the needs 
of their souls and the service of human- 
ity. Most states meet their wishes fully 
and permit the creation of trusts for 
religious and charitable purposes and 
hold that the rules against perpetuities, 
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remoteness and accumulations do not ap- 
ply to charitable trusts. As ownership 
cannot be put in an indefinite or un- 
known mass of men or class of benefi- 
ciaries, it is necessary to fall back upon 
the trust. 

At times men have placed hard and 
fast restriction upon the administration 
of the trust and some have tried to dic- 
tate the social philosophy of posterity 
and failed. There are fashions even in 
philanthropy. Of the large charitable 
gifts in former years for apprentices, 
the blind, seamen, emigrants, aged, and 
others in need, many have or are becom- 
ing obsolete with the changes in State 
and Federal laws providing pensions for 
widows, family homes for orphan chil- 
dren, for the blind, for cripples, and so- 
cial security legislation. 

Most carefully drawn instruments to- 
day provide that if the particular charity 
or purpose the testator or trustor has in 
mind fails to carry out his purposes, 
then the trustee, in its sole discretion, 
may apply the fund to a similar or en- 
tirely different charity or purpose, there- 
by carrying out the testator’s ultimate 
purpose. Experience has shown that 
gifts for charity frequently result in 
losses, mistakes and difficulties, and a 
complete failure of the charitable gift. 
We know that while the giver may have 
a definite object in mind, if that should 
fail, one kind of charity may embalm his 
memory as well as another, that many 
causes may change, and that the enlarge- 
ment of a particular purpose does no 
harm. 

Increasing employment of the cy pres 
power relieves the contemporary law of 
charity in this country from harsh crit- 
icism. But the fact remains that innum- 
erable charities are invalidated and a 
multitude of others, legally valid, become 
sociologically barren when they cannot 
be adapted to contemporary conditions. 


For these infirmities the community 
trust has been designated to offer a cor- 
rective formula; those operating today 
show a remarkable record of accomplish- 
ment for the advancement of mankind 
and the betterment of humanity. Their 
activities cover a wide field, as diversi- 
fied and inclusive as any contributor could 
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wish. Today there is held by trust in- 
stitutions for the 75 principal commun- 
ity trusts nearly fifty million dollars with 
an income distribution of one and a quar- 
ter million dollars. 


Institutional Trusts 


Another social force is the institution- 
al trust, to hold property as an endow- 
ment for an educational institution, a 
hospital, or for religious, charitable, 
scientific or literary purposes, or for the 
welfare of humanity. There are no sta- 
tistics showing the amount of all philan- 
thropic funds but the amount of funds 
held by privately established Foundations 
as distinguished from Community Trusts 
is nearly eight hundred million dollars. 


Among the outstanding Foundations 
the four great Carnegie funds, the four 
Rockefeller funds, the Sage, Duke and 
Rosenwald Foundations have expended 
large sums for Medicine, Medical Re- 
search, Public Health, Education, Econ- 
omics, the Humanities, Social and Child 
Welfare. In most cases the creators of 
the Foundations have realized that the 
wisdom of any generation cannot be sub- 
stituted for the wisdom of the next in 
the solution of problems hidden from our 
eyes and have not attempted to control 
the distribution of the funds by the dead 
hand but have deemed it wise to give the 
governing bodies provided for in the 
trust instrument uncontrolled discretion 
in the use to which the funds may be put. 


Rosenwald agreed with John D. Rocke- 
feller that “perpetuity is a long time” 
and provided that the fund which he 
established should be entirely consumed 
within a generation. 


The Rockefeller trusts may be con- 
sidered as the best examples for all the 
Foundations, sensitive to public opinion, 
wise in their benefactions and in select- 
ing enlightened counsellors and advisers. 
The activity for Public Health as a 
world problem in demonstrating that dis- 
ease knows no frontiers, has made a hap- 
pier and healthier world and added to the 
life span. Psychiatry has made much 
progress in the care of mental disease 
which will release it from traditional 
social attitudes. 
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Many charitable trusts and endow- 
ments (which are trusts by another 
name) have been mismanaged, invest- 
ments improperly made and funds dis- 
sipated, contrary to the direction of the 
creator of the trust or endowment. This 
condition calls for an American law re- 
quiring supervision of charitable and 
educational trusts and endowments, sim- 
ilar to the English Charitable Trust Acts, 
which provide that the Board of Charity 
Commission, a body with both adminis- 
trative and judicial powers, has the 
power to demand accounts and supervise 
the administration and approve the exe- 
cution of the trusts. 

It is not an accident that jurisprud- 
ence, ethics and politics grew _ up. 
Neither is the development of the com- 
mon law of trusts an accident in the 
development of the Psychology of social 
institutions in offering a useful plat- 
form to study social problems, community 
welfare and charitable needs, adapting 
trust funds to the possible needs of gen- 
erations unborn; that development is the 
goal we all seek for the betterment of 
mankind. 

I quote from that outstanding French 
civil lawyer, Pierre Le Paulle, who said 
in approval of the American Trust: 


“They solve equally well family trou- 
bles, business difficulties, religious and 
charitable problems. What amazes the 
skeptical civilian is that they really do 
solve them.” 


Finally, in the words of Austin Scott, 
in the same journal: 

“No logician, no philosopher, could 
have evolved it. It has developed as it 
has, as a practical means of accomplish- 
ing certain results which could not other- 
wise have been easily attained.” 


Escheat Law 


The New Jersey Bankers Association is 
opposing a bill introduced in the State Leg- 
islature which provides that whenever any 
owner of personal property in the State has 
not exercised for seven years any right of 
ownership or possession, and his where- 
abouts are unknown, the property shall es- 
cheat to the State. This would affect money 
on deposit in banking institutions. 
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Mortgage Troubles 


Speaking before the recent mid-winter 
conference of the New York State League 
of Savings and Loan Associations, New 
York Superintendent of Banks William 
R. White said that high foreclosure costs — 
and long delays in completing foreclo- 
sure proceedings constitute a serious 
burden upon the real estate market. 
There is no justification for the wide 
variance of foreclosure costs in different 
states, he said. 


“The Federal Home Loan Bank Board 
has estimated that the average cost of 
HOLC foreclosures in New York is $312, 
a figure which is exceeded only by one 
state, Illinois. The average cost in Mass- 
achusetts, a state similar to New York in 
many respects, is only $29. Again, the 
average time required to complete a fore- 
closure varies from only eight days in 
Virginia to more than two years in Al- 
abama. 


“The effect of unreasonbly high fore- 
closure costs upon mortgage financing is 
obvious. It simply means higher inter- 
est rates and smaller loans because the 
mortgagee is compelled to assume a 
greater risk than should be necessary.” 


Mr. White also called attention to the 
numerous costs involved in making a 
mortgage loan. He said that unquestion- 
ably some prospective borrowers are dis- 
couraged from entering into loan nego- 
tiations because of the cost of title ex- 
amination, filing fees, attorneys’ fees and 
other expenses. 





The Executor’s Executor 


Dear Sir: 

Should the item of page 497 of the 
October issue [Private Executors Some- 
times Die] be published without atten- 
tion being called to the fact that in many 
jurisdictions the executor of an execu- 
tor does not administer the estate? Our 
law expressly provides that he shall not. 

Guy Newhall 


Attorney at Law, Lynn, Mass. 


Foreign Powers 


Dear Sir: 

In 1937 Trust Companies conducted 
a survey of the laws of the 48 states gov- 
erning the status of foreign corporate 
fiduciaries in the respective jurisdictions. 

Because the law in the several juris- 
dictions is in a state of flux, owing to the 
growing jealousies among the states in 
such business matters, it would seem of 
necessity that your important work 
should be continued. There is a partic- 
ular need for a survey in the near future 
as many of the state legislatures are con- 
vening early in 1939. 

The whole subject of qualifications by 
corporate fiduciaries is most difficult and 
confusing. It is practically impossible 
for institutions in a particular locality 
to determine with any degree of certain- 
ty their eligibility to function outside of 
their own state. The various trust ser- 
vices self-admittedly are unable to satis- 


Open Horum 


A Clearing House of 
Fiduciary Views 


Readers of Trust Companies Maga- 
zine are invited to express opinions, sug- 
gestions and inquiries on matters of in- 
terest to fiduciaries, for presentation and 
discussion in this department. 


factorily answer the technical questions 
involved. 

It is therefore suggested that Trust 
Companies again undertake its worth- 
while survey and give consideration to 
placing it upon a permanent annual basis 
available in pamphlet form. 

John H. Hoffman 

Girard Trust Co., Philadelphia, Pa. 

Edit. Note: Acting on this excellent suggestion, 

Trust Companies will endeavor to recompile this 

information sometime during the coming year. 


Reprints of the 1937 survey are still available at 
a cost price of $1.00. 


Trust Codes 


Dear Sir: 

You may be interested in the Harvard 
Law Review comment on the Louisiana 
Trust Estates Act that appears in the 
November issue. The writer concludes 
that “the outstanding impression re- 
ceived from cursory perusal of the sta- 
tute is that sensible changes have been 
made in the common law; but there fol- 
lows closely a revelation of ambiguity of 
language and incompleteness of treat- 
ment.” This will undoubtedly be the con- 
clusion of most commentators. Never- 
theless, I feel that the Louisiana statute 
will take us out of the slough of irrecon- 
cilable decisions which make so difficult 
the administration of a trust in the com- 
mon law. 

The author of the comment does not 
refer to the most significant and the 
most interesting feature of the act—the 
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adoption of a common law trust in a civil 
law jurisdiction. Another point: the ob- 
ject of the American Law Institute Re- 
statement is to clarify the common law 
in order to prevent the adoption of leg- 
islative codes. The Louisiana Trust Es- 
tates Act represents a perversion of that 
object. It is more than likely that Louis- 
iana will lead a trend towards the adop- 
tion of trust codes. All that you have 
to do is to look around and see the num- 
ber of insurance codes, workman com- 
pensation laws, uniform laws, oil and gas 
codes, and numerous other comprehensive 
statutes adopted in common law states 
to realize the trend. We will see the 
same thing happen in trusts, especially 
if the Oklahoma and Kansas legislatures 
adopt their proposed laws. One swallow 
doesn’t make a summer, and the effect of 
a code in an adolescent trust jurisdic- 
tion may never be felt in mature trust 
states, such as Massachusetts, Connec- 
ticut, or other rock ribbed common law 
jurisdictions; but the bare possibility of 
this development is the most important 
thing that has happened in the trust 
field in many years. 

Jackson Wiley 


New Orleans, La. 


—— +0 


A Higher Standard of Living 


CCTF SOCIAL policy forgets, as is now 

I the case, that its highest aim must 
be to raise the standard of living of the 
working people and that this aim can 
only be reached by increase of produc- 
tion and not by a new distribution of in- 
come; and if this social policy in conse- 
quence hinders the activity of enterprise 
and private initiative, then the direct 
opposite—a lowered standard of living— 
is obtained.” This statement was made 
by Dr. A. Basch, general manager of 
the United Chemical & Metallurgical 
Works of Prague, Czechoslovakia before 
the recent Seventh International Man- 
agement Congress in Washington, D. C. 

The question uppermost before the 
world to-day, according to Dr. Basch, is 
whether it will be easier to overcome the 
present difficulties “by applying those 
economic principles which formerly pre- 
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vailed,” or whether it will be necessary 
“to introduce a new politico-economic 
system which regulates economic and 
social life authoritatively from above for 
the purpose of re-establishing a disturb- 
ed equilibrium. ‘ 

“Free-enterprise economy means creat- 
ing forces on which all technical progress 
is based. It is only necessary to remove 
the political, social and other obstacles 
which stand in the way of such technical 
progress. Further regulation, further 
systematization of economy will only 
bring further difficulties, tensions, waste 
of capital, danger of war, etc., whereas 
a return to economic sense, to the econ- 
omic laws now so frequently denied, to 
private initiative—a return to these 
things, with the simultaneous assistance 
of the State and of autonomous corpora- 
tions, will bring about a situation tend- 
ing toward peace and will be instru- 
mental in re-establishing balance in 
world trade, with an attendant rise in 
the standard of living. 

“In view of the existing confusion and 
the unlimited possibilities for technical 
progress, the State is hardly able to ful- 
fill permanently the task of economic 
regulation. This must remain the prov- 
ince of private enterprise if the economy 
is to be elastic and dynamic and hold pos- 
sibilities of evolution.” 

This does not mean, however, that 
there should be no State intervention, 
Dr. Basch pointed out. 

“But for the State to take over the 
role of private industry as entrepreneur 
is neither desirable nor in agreement 
with the requirements of the economy.” 





Liabilities of Co-Trustees 


Emphasis on Burdens Will Preclude Incompetent Co-Fiduciary 
Appointments 


SEWALL C. STROUT 
Vice President, The Canal National Bank of Portland, Maine 


N order to obtain some evidence upon 

which to base some definite conclu- 
sion as to the percentage [and trend] of 
trust accounts now being handled by 
trust institutions with an individual as 
co-fiduciary, questionnaires were sent to 
ninety-nine members of the Graduate 
School of Banking who majored in trusts 
and eighty-nine replies have been re- 
ceived. Of the balance of ten, four did 
not have sufficient information available 
to answer the questionnaire. The results 
were as follows: 

Approximate average percentage (by 
number and not value of accounts) of 
existing co-fiduciary appointments in 
those institutions having representatives 
in attendance at the Trust Course of 
The Graduate School of Banking in 
1937: as co-executor, 23%; as co-trus- 
tee, 16%. 

Answers to question of whether or not 
the practice of naming an individual as 
co-fiduciary with trust institution is in- 
creasing or decreasing: Increasing, 40; 
decreasing, 26; no definite trend, 18. In- 
creasing in large accounts but decreasing 
in small accounts, 1. Increasing co-ex- 
ecutorships but decreasing co-trustee- 
ships, 2. Only nine definitely favored 
the appointment of individuals as co- 
fiduciaries even where the bank was to 
receive satisfactory compensation. 

I believe that if the prospective co- 
trustee did appreciate the responsibility 
involved, there would be fewer co-fidu- 
ciary appointments. Furthermore, trust 
institutions may be more hesitant in ac- 
cepting co-fiduciary appointments if 
trust men constantly keep in mind the 
possible liabilities which may be incur- 
red in postponing action due to the op- 

From thesis submitted in partial fulfillment of 


the requirements of The Graduate School of Bank- 
ing of the American Institute of Banking, 1938. 


position or delay of the individual co- 
trustee, in delegating duties to him, or 
in bowing to his opinions because of his 
relationship to the maker or to the ben- 
eficiaries. 


Rule as to Liability for Acts of Co-Trustee 


HE liability of one trustee for the 

acts of the co-trustee is limited to 
those cases where he has participated 
in the breach of trust, has improperly 
delegated his duties to his co-trustee, 
has ratified expressly or impliedly, the 
breach of trust, has concealed the breach 
of trust, has failed to exercise reason- 
able care in the administration of the 
trust and by such failure has enabled 
the breach of trust to be committed, or 


has neglected to take proper steps to 


compel the co-trustee to redress the 
breach!. If one trustee allows his co- 
trustee to dominate the administration 
of the trust he may become liable for the 
acts of the co-trustee?. 


“Where there are co-trustees each is 
liable individually no further than assets 
that come into his hands, except for his 
own fraud or negligence*. 


If the trust funds collected by both 
trustees are placed by one in the hands 
of the other, the first may then become 
responsible for loss of such funds 
through a breach of trust by his co- 
trustee, although there may be some cir- 
cumstances under which it is proper for 
one trustee to turn funds over to the co- 
trustee for disbursement?. 

If a trustee permits his co-trustee to 
receive the proceeds of sales of trust 


1. Restatement of the Law of Trusts, Sec. 224. 
Litzenberger’s Estate, 85 Hun, 512, 33 N. Y. S. 
155. 

2, Caldwell v. Graham, 115 Md. 122, 80 Atl. 839: 
Gould v. Gould, 126 Misc. 54, 213 N. Y. S. 286. 

3. In re Beatty’s Estate, 214 Pa. 449, 63 Atl. 975. 

. Purdy v. Lynch, 145 N. Y. 462, 40 N. E. 232. 
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property, or to receive settlements of 
claims he may become liable for the im- 
proper investment or misapplication by 
his co-trustee of the funds so received’. 

Where two or more trustees have be- 
come liable to the beneficiaries for a 
breach of trust, they are jointly and sev- 
erally liable®. Each of the trustees, how- 
ever, who make good the breach of trust, 
is entitled to contribution from the 
others if all are equally at fault. If the 
trustees who were less at fault made good 
the breach of trust, they are entitled to 
recover from the trustees who were more 
at fault the entire amount paid on ac- 
count of the breach.’. 

If any trustee receives a benefit from 
the breach of trust the others are entit- 
led to indemnity from him to the extent 
of the benefit even though all are other- 
wise equally at fault. As a matter of 
public policy, if a trustee has been guil- 
ty of bad faith in joining in the breach 
of trust, then he is not entitled to re- 
cover contribution or indemnity from his 
co-trustees, even though the co-trustees 
may also have been guilty of bad faith. 


Effect of Surety Bonds 


F the surety bond is a joint one, sign- 

ed by all of the trustees, all of them, 
as well as the sureties on the bond, are 
liable jointly on the bond, for any breach 
of trust committed by any one of the 
trustees. In those jurisdictions, how- 
ever, where the trustees may each give 
separate bonds with sureties, then the 
common law rules apply and one trustee 
and his sureties are liable only on his 
bond for breaches of trust for which he 
would have been liable whether or not 
the bond had been given’. 

It is well to remember co-executors 
may act separately where co-trustees 
should act jointly. Therefore, in a case 
where one executor might be relieved 
from liability for the act of his co-exe- 

5. Cowell v. Gatcombe, 27 Beavan 568; Thompson 

v. Finch, 22 Beavan 316. 
6. Restatement, Sec. 258. Freeman vr. Donohoe, 
65 Cal. App. 65, 223 Pac. 431. 


7. McCartin v. Adm’r. of Traphagen, 43 N. J. Eq. 
323, 11 Atl. 156. 


8. Perry on Trusts and Trustees, 7th 
426, Vol. 1, p. 739. 


9. Dix v. Burford, 19 Beavan 409. 


Ed. See. 
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cutor, a co-trustee under the same cir- 
cumstances might become jointly liable’. 


Participating in Breach of Trust 


N Ringgold v. Ringgold, I Har. & G. 
I (Md.) 11; 18 Am. Dec. 250, one trus- 
tee who joined with his co-trustee in the 
sale of trust property but failed to see 
that the purchase price was paid, was 
guilty of a breach of trust. See also 
Maldon v. Devlin, 31 App. Div. 146, af- 
firmed 167 N. Y. 5387. 

In Hill v. Hill, 79 N. J. Eq. 521, 82 
Atl. 338, the trust property was leased 
to one of the trustees for an inadequate 
rental. It was held that each of two or 
more trustees must exercise reasonable 
diligence with respect to participation 
and acquiescence in acts of co-trustees. 

Where a trustee permits improper pay- 
ments by co-trustee, he is guilty of a 
breach of trust!®. If, however, the act 
in which both trustees joined was not in 
itself a breach of trust, but one trustee 
and not the other is guilty of conduct 
which would make the act a breach of 
trust, the innocent trustee is not liable. 
Smith v. Thompson, 1 Ch. 71. 

If, however, a trustee joins in the un- 
necessary sale of trust assets where if 
he had made due inquiry and investiga- 
tion he would have ascertained that it 
should not have been done, he becomes 
jointly liable with the co-trustee for the 
breach of trust?!. 


10. Windmuller v. Spirits Distributing Co., 83 N. J. 
Eq. 6. 

11. Harrington v. Harrington, 1 L. J. (O. S.) Ch. 
41. 
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Delegating Duties to Co-Trustee 


CO-TRUSTEE cannot delegate to 

his co-trustee the entire manage- 
ment of the trust property and avoid re- 
sponsibility for acts of the co-trustee. 
It is permissible for one co-trustee to 
allow his co-trustee to perform minis- 
terial acts, but he cannot delegate to his 
co-trustee the exercise of discretionary 
powers. 

It is very frequently the case that 
where co-trustees are appointed one 
takes charge of the management of the 
account and the other relies on the active 
trustee without giving much time or at- 
tention himself to the administration of 
the trust. This is not only true in cases 
where an individual is named as co-trus- 
tee with a corporate fiduciary, but also 
in many cases where two individuals are 
named as co-trustees. The inactive trus- 
tee often labors under a pleasant delusion 
that he can collect a share of the fee 
without assuming responsibility. He 
seldom realizes that in delegating his 
power to his co-trustee, he may be in- 
curring liability for himself for the acts 
or omissions of the active trustee. 

There are a number of cases where 
one trustee or executor has been held 
liable for misapplication of funds by his 
co-trustee or co-executor where he had 
delegated the management of the funds 
to his co-trustee or co-executor and did 
not exercise proper supervision'’*. There 
are very few cases on the responsibility 
of a trustee for the negligent acts or 
omissions of his co-trustee where he has 
delegated his discretionary powers in the 
administration of the trust to his co- 
trustee. They indicate clearly that a 
trustee who takes a passive position in 
the administration of a trust is doing so 
at his peril. Bermingham v. Wilcox, 120 
Cal. 467; Booth v. Booth, 1 Beavan 125; 
Thompson v. Finch, 22 Beavan 316; Han- 
bury v. Kirkland, 3 Sim. 265; Earl v. 
Earl, 93 N. Y. 104; Rodbard v. Cooke, 
36 Law Times, New Series, 504; Towne’s 
Estate, Pa. O. C. 25 D. & G. 641; and 
Stong’s Appeal, 160 Pa. 13, 28 Atl. 480. 


12. In re Mallon’s Estate, 167 N. Y. 573; Brown 
v. Phelan, 223 App. Div. (N. Y.) 393; Lewis 
v. Nobbs, 8 Ch. Div. 591; Trutch v. Lamprell, 
20 Beavan 116; State v. Guilford, 15 Ohio 594. 


In many other matters in connection 
with the administration of a trust, one 
trustee may unwittingly involve himself 
in liability for the acts or omissions of 
his co-trustee upon whom he has relied 
in the administration of the trust. Such 
matters as collection of assets, the safe 
keeping of securities, the care, renting 
and disposal of real estate, the placing 
of adequate insurance against losses by 
fire, theft or casualty, and the making of 
business contracts require the exercise of 
great diligence. See Ashley v. Winkley, 
et al, 209 Mass. 509, an interesting case 
relating to the delegation of duties of 
one trustee to his co-trustee. 


The following extract from the lower 
court decision which was quoted with ap- 
proval by the Supreme Court of the 
United States in Colburn v. Grant, 181 
U. S. 601, states with forcefulness and 
succinctness the general rule respecting 
the power of one trustee to delegate his 
authority to his co-trustee: 


“Co-trustees may not act independent- 
ly of one another, nor ignore each other 
in the management of the trust. The 
trust is entitled to the united judgment, 
discretion, and ability of all the trustees 
selected. For this reason they may not 
delegate discretionary powers among 
themselves.” 


Negligently Failing to Prevent Breach of 
Trust 


HE general rule is that a trustee is 

liable for a breach of trust commit- 
ted by a co-trustee if he, by his failure 
to exercise reasonable care in the ad- 
ministration of the trust, has enabled his 
co-trustee to commit a breach of trust}3. 
For instance, it is the duty of trustees 
to make an investment in the names of 
both of them!*. If this is not done one 
trustee is liable for the acts of the other 
who has been permitted to make the in- 
vestment in his name with resultant loss 
to the estate. 


In England the following cases turn 
on the point of failure of a trustee to 
use reasonable care in preventing breach- 


es of trust by his co-trustee. 


Thompson 


13. Restatement, Sec. 216. 
14. Lewis v. Nobbs, 8 Ch. Div. 491. 
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v. Finch, 22 Beavan 316; Cowell v. Gat- 
combe, 27 Beavan, 568; and Trutch v. 
Lamprell, 20 Beaven 116. 


In the United States the following 
cases lay down the rule that a trustee 
must exercise reasonable care to prevent 
his co-trustee from committing a breach 
of trust. Richards v. Seal, 2 Del. Ch. 
266; Ringgold v. Ringgold, supra; Mat- 
ter of Howard, 110 App. Div. 61, affirm- 
ed 185 N. Y. 539; Adams Estate, 221 Pa. 
77; Bermingham v. Wilcox, supra; Cald- 
well v. Graham, 115 Md. 122, 80 Atl. 839; 
Adair v. Bremmer, 74 N. Y. 539; Bruen 
v. Gillet, 115 N. Y. 10; Barroll v. Fore- 
man, 88 Md. 188; Beatty’s Estate, 214 
Pa. 449. 


There are a few cases which appear 
to be somewhat in conflict with the gen- 
eral rule, but certainly a cautious co- 
trustee should not rely upon them to sup- 
port inaction on his part?. 


Approving, Ratifying or Concealing Breach 
of Trust 


HE case of Bermingham v. Wilcox, 

120 Cal. 467, which has been pre- 
viously cited because of its bearing on 
other aspects of liabilities of co-trustees, 
is particularly applicable to the subject 
of this heading. One trustee committed 
a breach of trust by making an improper 
investment without the knowledge of the 
other trustee. The other trustee had 
permitted the first trustee to have full 
control and management of the part of 


15. Jones’ Appeal, 8 Watts. & S. 


(Pa.) 143, 42 
Am. Dec. 282; Kerr v. Kirkpatrick, 8 Ired. 
Eq. (43 N. C.) 137; Wilmerding v. McKesson, 
103 N. Y. 329, 8 N. E. 665. 


the trust funds out of which the im- 
proper investment was made. Upon the 
death of the trustee who had made the 
improper investment, the other took over 
the investment and continued to hold it. 
It was held that the surviving trustee 
had, by his conduct, adopted and ap- 
proved the investment. He was held 
jointly liable with the estate of the de- 
ceased trustee for the resulting loss. 

Where a trustee, even though inno- 
cent of bad faith, joins in the account- 
ing of the trust estate, he will be con- 
sidered as having ratified the acts of 
his co-trustee and becomes jointly liable 
for any breach of trust committed by 
his co-trustee prior to the accounting. 
Brown v. Phelan, 223 App. Div. (N. Y.) 
393. If one trustee conceals a breach 
of trust of his co-trustee he becomes 
jointly liable for the loss resulting from 
the breach. Barroll v. Foreman, 88 Md. 
188; 4 Atl. 883. 

In Westerfield v. Rogers, 174 N. Y. 
230 it was held that one trustee who, 
with knowledge of previous breaches of 
trust by his co-trustee, continued to turn 
over funds to him without taking any 
steps to prevent further breaches of trust 
or to obtain redress for the breaches al- 
ready committed, became liable for the 
defaults of his co-trustee having, by his 
conduct, concealed the earlier breaches 
of trust and negligently permitted fur- 
ther breaches. 


Failing to Take Action to Recover Losses 


N Crane v. Hearn, 26 N. J. Eq. 378 
it was held that one trustee, upon 
learning of the fact that during his ab- 
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sence his co-trustee had illegally deliv- 
ered to the husband of the beneficiary 
of the trust a part of the trust funds, 
should bring proceedings to restrain the 
co-trustee and the husband who received 
the money from dissipating it and to re- 
quire an accounting of them. Otherwise, 
although he had not participated in the 
breach of trust, he would nevertheless 
be subject to liability. See also In the 
Matter of Howard, supra. 

The case of State Street Trust Co. v. 
Walker, 259 Mass. 578, is a case of par- 
ticular interest as it involved a corpo- 
rate fiduciary and the duties of successor 
trustees as well as co-trustees with re- 
spect to breaches of trust by predecessor 
and co-trustees. 


Effect of Exculpatory Provisions 


N many instances provisions are in- 

corporated in the trust instrument 
attempting to relieve one trustee from 
liability for the acts or defaults of a co- 
trustee. If carefully worded and suffi- 
ciently explicit, such provisions have 
some value but where general in their 
terms it seems that they have no more 
effect on the liabilities of one trustee for 
the acts of another than if nothing had 
been said. 

In Crane v. Hearn, supra, there was 
a provision in the trust instrument to 
the effect that the trustees should not 
be held responsible for the acts, deeds, 
omissions, or defaults of each other in 
which they did not jointly participate 
or of which they were not jointly guilty. 
One trustee, in the absence of the other, 
committed a breach of trust and it was 
held that the other would be jointly 
liable, notwithstanding the provisions of 
the trust instrument, if he did not, upon 
learning of the breach, take steps to ob- 
tain redress for the breach. 

In Wilkins v. Hogg, 3 Giff, 116, 66 
Eng. Reprint 346 (Affirmed 8 Jur. N. S. 
25) there was a provision in the will that 
each trustee should be answerable only 
for losses arising from his own default 
and not for the act or default or his co- 
trustee. The will further provided: 


“particularly that any trustee who shall 
pay over to his co-trustee, or shall do or 
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concur in any act enabling his co-trustee 
to receive any moneys for the general 
purposes of my will, or for any definite 
purpose authorized by my will, shall not 
be obliged to see to the due application 
thereof, nor shall such trustee be subse- 
quently rendered responsible by an ex- 
press notice or intimation of the actual 
misapplication of the same moneys.” 


The trustees who allowed a third trustee 
to receive the trust fund, believing that 
he was to deposit it in their joint names, 
were in view of this broad language re- 
lieved from liability from his misappro- 
priation of the money. See also Pass v. 
Dundas, 43 L. T. N. S. (English) 665. 


In Matter of Mallon, 43 N. Y. Misc. 
569, a trustee who, by failure to exercise 
supervision over acts of a co-trustee, per- 
mitted the co-trustee to misappropriate 
trust funds, was not liable where the 
trust instrument provides that one trus- 
tee should be liable only for “his own wil- 
ful default.” He was not, however, en- 
titled to commissions. After he had 
knowledge, however, of the breach of 
trust he became liable for further defal- 
cations when he permitted the co-trustee 
to continue to collect rents. 


Effect of Approval Provision 


LTHOUGH it is in the nature of a 

special and not a general exculpa- 
tory clause, the provision frequently in- 
serted in trust instruments to the effect 
that no sales or investments of any of 
the trust property shall be made without 
the approval of a designated co-trustee 
may properly be considered here. It is 
important that the other co-trustees do 
not rely too strongly upon such a pro- 
vision. Where the maker of the trust 
designates one of the trustees or a so- 
called adviser to the trustees to have the 
final decision as’ to whether or not a 
sale or investment shall be made, the 
other trustees are likely to be lulled to 
sleep under the impression that there is 
no liability on them if loss results from 
an erroneous decision of the co-trustee. 


Probably most courts would protect 
the trustees who, because of such a pro- 
vision, acted on the judgment of the trus- 


tee or adviser named. However, the 
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safer course would be to take an active 
part in urging the sale and in opposing 
the purchase of improper trust invest- 
ments and, if the other trustee or adviser 
does not consent to such course, to sub- 
mit the matter to the court for instruc- 
tions. 

In re Westfield Trust Co., et al, 117 
N. J. Eq. 429, 176 Atl. 101, although the 
court did place some weight upon the in- 
structions in the will directing that only 
such securities should be sold as Edwin 
S. Cross [the co-executor] should desig- 
nate, the judges, as I interpret the deci- 
sion, actually decided the case upon the 
point that neither of the executors was 
guilty of bad faith or negligence in hold- 
ing on to the stock. 

In re Langdon’s Will, 154 Mise. 252, 
277 N. Y. Supp. 581, it was held that 
where the terms of the trust left the 
matter of investment decision to the in- 
dividual co-trustee, the corporate co- 
trustee, in order to be relieved of respon- 
sibility, should require the decision of the 
individual trustee to be made in writing, 
witnes.ed, and filed with it. The court 
also stated that even this action would 
not relieve the corporate trustee from 
gross negligence and that if it should 
believe that the decision of the indiv- 
idual trustee amounted to gross negli- 
gence on his part, then it was entitled 
to ask instructions of the court. 

Should Co-Fiduciary Be Appointed? 

N many cases where an individual is 
] named as a co-trustee with a corpo- 
rate fiduciary, the reason is that the 
maker of the trust either wishes to com- 
pliment a friend or relative, desires to 
reduce the fees payable to the corporate 
fiduciary, or seeks for the beneficiaries 
the added wisdom and knowledge of fam- 
ily matters which some able and exper- 
ienced friend or relative may contribute. 

The third reason, all must admit, is 
sound in theory at least and often in 
practice. Frequently, however, the in- 
dividual trustee thus selected is so occu- 
pied with his own affairs that he is un- 
able to give more than perfunctory at- 
tention to the administration of the 
trust. Unless it is his business to ad- 


Complete trust 
facilities—plus_special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 
National Bank of Richmond 


John M. Miller, Jr., President 
Member Federal Deposit Insurance Corporation 


minister trust estates he should not as- 
sume and the maker of the trust should 
not impose upon him the exacting duties 
and great responsibility of trusteeship. 

My suggestion is that corporate fidu- 
ciaries refuse to accept co-trustee ap-' 
pointments where it appears that the in- 
dividual trustee will probably take no 
active part in the administration of the 
trust or, through ignorance or inexper- 
ience, is likely to oppose or delay proper 
and necessary action. In the final anal- 
ysis the corporate trustee will be held 
liable in the eyes of the public if not in 
the eyes of the law. 

Finally, in those cases where an able 
and experienced individual trustee is 
named to act with a corporate trustee, 
the bank should insist and the trust in- 
strument should provide that the bank 
shall have the sole physical possession of 
securities, cash, and personal property 
of the trust estate, that it shall keep the 
books and accounts of the trust, and that 
the duties of the individual co-trustee 
shall consist only in exercising discre- 
tionary powers jointly with the bank. 


Such a suggested method of procedure 
would facilitate the administration of 
trusts where co-trusteeship is desired, 
would clarify questions which may arise 
as to the respective duties and liabilities 
of the trustees, and would legally relieve 
individual trustees from burdens which 
most of them would prefer not to accept 
and which testators and makers of trusts 
usually have no desire or intention of 
placing upon them. 





Wills Recently Probated 


Dr. Lazo-Arriaga 
Lawyer and Diplomat 
Dr. Antonio Lazo-Arriaga, lawyer and 


diplomat, who was Guatemalan Minister to. 


the United States from 1893 to 1903, named 
in his will the Bank of New York, N. Y., 
as executor of his estate. 

Dr. Lazo-Arriaga was one of the leading 
citizens of Guatemala holding many prom- 
inent offices, including Speaker of the Na- 
tional Assembly and Minister of Foreign 
Affairs. In 1903 he engaged in practice at 
the New York bar, specializing in interna- 
tional law. 


John E. Ostrander 
Professor 


John E. Ostrander, professor of mathe- 
matics at Massachusetts State College, 
named his wife executor of his will. Mrs. 
Ostrander renounced the appointment in 
favor of The First National Bank of Am- 
herst, Mass. 

After an active career of thirty seven 
years during which Professor Ostrander at- 
tained wide recognition as a mathematician 
and astronomer he retired in 1935. For sev- 
eral years he served as visiting Professor 
of Astronomy at Amherst College. 


George B. Gibbons 
Bond Broker 


George B. Gibbons, founder and senior 
partner of the municipal bond house of 
George B. Gibbons & Co., appointed the 
United States Trust Company, New York, 
executor of his last will. 

Mr. Gibbons was at one time commander 
of Battery F, First Field Artillery, New 
York National Guard. He saw service in 
both Mexico and France. Mr. Gibbons was 
widely known as a yachtsman and from 
1930 to 1932 was commodore of the Ameri- 
can Yacht Club. 


Francis P. McQuade 
Editor 


Francis P. McQuade, for the last sixteen 
years editor of Drug Topics, weekly paper 
for retail druggists and editor for the last 
twelve years of Drug Trade News, a trade 
paper for manufacturing druggists, named 
the Bankers Trust Company, N. Y., as ex- 
ecutor of his will. 

Mr. McQuade traveled throughout the 
United States addressing drug groups and 
he was at one time a newspaper man on the 
staff of the New York Herald Tribune and 
later served as editor of a house organ for 
McKesson & Robbins, Inc. 


William Davidson 
Steel Executive 


William Davidson, retired president of the 
International Steel Company of New York, 
named the First National Bank & Trust 
Company, Montclair, N. J., as co-executor 
of his will. 

A native of Scotland, Mr. Davidson came 
to this country over fifty years ago first 
entering the hardware business and later 
the steel. He was associated with the In- 
ternational Steel Company for many years. 


Dr. Alcinous B. Jamison 
Physician 


Dr. Alcinous Burton Jamison, a physician 
who specialized in proctology, named the 
Guaranty Trust Company, N. Y., executor 
of his will. 

He was founder and honorary dean of the 
American College of Proctology and the 
author of several books and many articles 
on intestinal disorders. 


Dr. I. L. Goodfried 
Physician 
Dr. Ignatius L. Goodfried, specialist in 


diseases of the ear, nose and throat, who was 
formerly chief of the Oto-Laryngological 
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Department at Mount Sinai Hospital,’ New 
York, named the Manufacturers Trust Com- 
pany, N. Y., as co-executor of his will. 

He began his association with Mount Sin- 
ai Hospital in 1902 and was also formerly 
in the nose and throat clinic of the Man- 
hattan Eye, Ear and Throat Hospital. 


Mrs. Edward Knapp 
Prominent Golfer 


Mrs. Edward Knapp, past president of 
the Woman’s Long Island Golf Association 
and a charter member of the Women’s Na- 
tional Golf and Tennis Club, named the 
Chase National Bank of New York City as 
executor of her will. 


Mrs. Knapp and her daughter won the 
Mother and Daughter Amateur Golf Cham- 
pionship of the metropolitan area three 
times. She played golf extensively and won 
many tournaments both here and abroad. 
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Day for Spectacular Bank Profits 
Over 


“The day for spectacular profits for com- 
mercial banking appears to be a thing of 
the past”, stated Philip A. Benson, newly 
elected president of the American Bankers 
Association and president of The Dime Sav- 
ings Bank of Brooklyn, before the annual 
dinner of the Bankers Forum of New York 
Chapter, the American Institute of Bank- 
ing. “Banking must be conducted with a 
more scientific and more economical tech- 
nique than ever before.” This is true be- 
cause the margin between operating earn- 
ings and operating expenses has_ been 
greatly narrowed. Additional increases in 
expenses will tend to narrow it still further. 


“These facts make it necessary for banks 
to practice a greater degree of self-analysis 
than ever before. They must know the cost 
of performing each function of the business 
-—they must uncover and correct any weak- 
nesses in their operations. If greater income 
from without cannot be obtained, greater 
economies and efficiencies from within must 
be practiced. It may be desirable to study 
the relative importance of the various de- 
partmental sources within a bank from 
which contributions to net earnings come. 
The determination of whether these depart- 
mental contributions are respectively suffi- 
cient, insufficient or negative, is fundamen- 
tal to a clear understanding of the results 
of a bank’s operations.” 


Incorrigible 


Dr. Arthur J. McLean, brain special- 
ist, was killed in an automobile accident 
on December 7. His will was filed for 
probate recently and the following testy 
comments were disclosed. 


“To 94 per cent of Portland’s medi- 
cal practitioners and their ethics, and the 
whole local organized medical profes- 
sion, a lusty, rousing belch. 


“To Portland’s thieving patients, the 
haphazard care they will receive for 
their chiseling tawdriness. 


“To my name, oblivion. I specifically 
forbid its use or association in any pros- 
pective fund, memorial, scholarship or 
trust of any nature. I desire that Dr. 
Warren Hunter perform the necropsy; 
that there be no funeral service of any 
sort; that the eleventh stanza of Swin- 
burne’s ‘Garden of Proserpine’ and the 
entire ‘Thanatopsis’ of Bryant be read 
aloud over my body by a lay person; that 
my cremated body’s ashes be strewn by a 
paid employee on the waters of the 
straits of San Juan de Fuca.” 
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Good Will (& Stupidity) 


In recent years bankers have devoted a 
good deal of time and thought toward im- 
proving the public’s estimate of themselves 
and their institutions. Rather large sums 
have been spent on investigating the causes 
of the -public’s dislike of bankers, and some 
efforts have been made to remold banking 
practice in the light of the criticism. But 
it is a long, uphill struggle. Certain banks 
allow themselves to become so involved in 
the technicalities of their business as to be 
unconsciously or unfeelingly irritating in 
their policies. An instance has just come 
to hand of a bank in a small town in New 
Jersey which refused to accept for payment 
a check because a middle initial had been 
added to the indorsement. It rejected the 
check even though two of the largest banks 
of deposit in New York City had affixed 
their stamps to the back of the check say- 
ing that all prior indorsements were guar- 
anteed. And not only that, the Federal 
Reserve Bank had also guaranteed the in- 
dorsement, 

New York Herald Tribune 
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Technological Factors 


(continued from page 664) 

economy. The American public has been 
sold—yes, possibly oversold—on the im- 
portance of these factors in the modern 
home. The rapid technological improve- 
ment in home equipment and materials 
that bear on these four fundamental fac- 
tors has made the bulk of our present 
housing obsolete. Even the lowest paid 
factory worker and his wife demand 
automatic heat, insulation, super-modern 
bathroom and kitchen equipment. 


It is only a question of time and of 
an increase in general purchasing power 
before every American home will have 
at least some of the recently perfected 
items of materials and equipment. The 
desire of the American public for the 
latest products of this type is a factor 
that cannot be too strongly considered. 
Let us see how it manifests itself in ac- 
tual construction. 


Under health, we find new products 
such as insulation, air conditioning, 
weatherstripping, more windows, sound 
and dry construction. The desire for a 
healthy environment will not only lead 
to the production of better individual 
homes but will eventually result in the 
eradication of our unsanitary slums and 
obsolete housing. The importance of this 
factor as it concerns public housing is 
indicated by the fact that in 1939 some 
60,000 to 100,000 new housing units will 
be provided by the U. S. Housing Auth- 
ority. 


Convenience, Comfort and Economy 


N connection with convenience, we 

may note the use of heating plants and 
corollary equipment that eliminates man- 
ual effort. It is difficult to sell a house 
even in the very lowest price brackets 
without automatic heat. Kitchen con- 
veniences, such as modern steel cabinets, 
vastly improved cocking ranges, refrig- 
erators and working equipment are a 
firmly imbedded requirement for the 
modern home large or small, high cost 
or low cost. 

The desire for comfort manifesting it- 
self in air conditioning equipment, bet- 
ter planned and laid out houses, built-in 
equipment and modern furnishings is a 
strong factor. 


The factor of economy is reflected in 
the constant striving for better construc- 
tion that eliminates heat losses, repair 
and upkeep. This involves the use of 


_insulation, weatherstripping, better fit- 


ting windows and a host of long-lived 
and improved building products and 
equipment. 

Technological advances in such pro- 
ducts as bathroom and kitchen equip- 
ment, heating and air conditioning, 
electrical services and devices are par- 
ticularly importance since it is possible 
to adapt such products to modern life 
more quickly than to change the styles of 
architecture or basic methods of con- 
struction or distribution. 


Social and Economic Trends 


AR reaching changes in our social, 
economic and political life have a 
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direct bearing on construction. To il- 
lustrate but one of these, the increase 
in leisure hours resulting from the 
shorter work week diverts greater at- 
tention to recreational and leisure activ- 
ities and the buildings that house them. 
In recent years there has been a vast 
expansion in such structures as beauty 
parlors, bars and cafes, and other struc- 
tures concerned with taking care of the 
leisure hours of the American public. 
One of the most important expansions 
has been all the activities connected with 
the automobile. There have been many 
thousands of new roadside structures, 
such as filling stations, stands, tourist 
cottages, roadside restaurants and cafes 
and automobile service buildings. This 
is a trend that I believe is yet in its 
early stages. 

Industrial movement has a powerful 
effect on construction. An important 
manifestation is the moving of large in- 
dustrial plants to small towns or rural 
areas where a complete new industrial 
community is created. Wherever a new 
plant is built there is involved the con- 
struction of new homes and housing fa- 
cilities which, in turn, creates a need for 
stores and shops, service structures and 
recreational buildings. 

I have said that the construction in- 
dustry is slow moving in its changes. 
But the pattern of American life is ever 
changing and these changes are taking 
place at an increasing tempo. To un- 
derstand fully the future pattern of con- 
struction one requires a basic under- 
standing of American life. 


BUILDING PROSPECTS 


The best prospect for improvement in 
capital expenditures is in building, for 
there the trend is already established. 
Total contract awards during October 
were 77 per cent above last year, ac- 
cording to the Dodge reports, and in the 
first three weeks of November the in- 


crease was 35 per cent. With the ac- 
tivity in public works and publicly owned 
‘construction this Fall, it seems likely that 
the year’s total, which was behind 1937 
until a few weeks ago, will end up at 
least 10 per cent larger. 


To be sure, much of the building im- 
provement is already effective in current 
industrial operations. It is responsible 
for the increase in cement production, 
and for lumber orders which in recent 
weeks have run 25 to 50 per cent better 
than last year. However, further gains 
in building in 1939 are in prospect. Dur- 
ing the early months of the year there 
will be running concurrently the Federal 
public works program, the Federal pub- 
lic housing program, increased private 
residential building, and possibly also the 
beginning of improvement in utility and 
industrial construction. The Dodge 
Corporation estimates that residential, 
commercial and public utility construc- 
tion will increase about one-third and 
that industrial building may nearly 
double this year’s extremely low volume. 
Although public construction will decline , 
in the second half year unless a new 
P.W.A. program is started, an aggregate 
building improvement of about 8 per cent 
is forecast, to the best figures since 1930 
or 19381. c 

National City Bank Letter, Dec. 1938 
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Scarsdale Foundation 


Established on November 12, 1923, the 
Scarsdale Foundation administers seven dif- 
ferent funds. 


The income derived from these funds is 
used “for the betterment of public, civic, 
educational, moral and physical needs of the 
people who now are or may hereafter be 
residents of the community of Scarsdale.” 


Total of monies controlled by the Founda- 
tion is $65,199.52. During its years of exis- 
tence it has distributed $35,922.58 for the 
purpose directed by the donors of the var- 
ious funds. Its affairs are administered by 
a board of nine trustees. 


The original establishment of the Foun- 
dation came as a result of the efforts of 
Scarsdale residents to contribute funds for 
the assistance of the family of a policeman 
who was killed while on duty. It was de- 
cided at that time to put the money in a 
trust, so that the interest could be used by 
the family as long as necessary and would 
then be made available for some other fam- 
ily, if another need should arise. In this 
way, it would contribute something of per- 
manent value to the community. 





Reviews and Previews of Corporate Fiduciary Activities 


Denver 


IDUCIARY activities in Colorado 
ee largely concentrated in Denver, 
consequently, the most active coopera- 
tive work is done by the Denver Trust 
Officers Association rather than by the 
Trust Section of the Colorado Bankers 
Association, although there is a close but 
unorganized cooperation between the 
Denver Trust Officers and those in other 
cities of the state. 

With the advent of an income tax law 
in Colorado, much cooperative effort took 
place in connection with the technical 
side of the legislative problem and con- 
sequently in the development and inter- 
pretation of regulations so far as they 
affected fiduciary activities. Studies 
have been made relative to the advis- 
ability of sponsoring uniform fiduciary 
legislation and modifications of legal in- 
vestment statutes, but up to the present 
time it has been felt that activities in 
this direction should be deferred. 

Relationships with the Bar have been 
satisfactory during the past few years 
and there have been no recent outstand- 
ing developments. 

The Denver Trust Officers revised their 
fee schedule in 1933 to place testamen- 
tary and living trusts on a principal 
basis, and while the schedule is under 
constant review, no changes have been 
made. A meeting is held once each 
month at which common problems are 
discussed with an unusual degree of 
frankness with a resulting tendency to 
uniformity in practice and policy. 

In the coming year the Denver Trust 
Officers will continue their practice of 
having a trust drafting contest in the 
three Colorado law schools, which should 
not only provide the coming generation 
of lawyers with a more definite idea of 
corporate fiduciary practices, but like- 
wise lay the foundation for continued 
satisfactory relationships with the Bar. 

H. E. Parks, Trust Officer 
The Denver National Bank. 


Ontario, Canada 


The Trust Companies Association of 
Ontario holds two general meetings a 
year, the spring meeting being of great- 
er importance due to reports of various 
committees, etc. 

Of the twenty-eight trust companies 
doing business in Ontario, twenty-four 
belong to the Association. This is a 
working organization which covers a 
wide range of activities. Space does not 
permit us to give a detailed account of 
each committee, however the highlights 
will be briefly touched upon. 

Stock Transfer Section: 

Six well attended meetings were held 
by this committee and the minutes of 
each meeting were published and made 
available to interested members. 

Succession Duties: 

Two subjects divided the interest of 
this committee; (a) Quebec duties on 
shares of Quebec companies transferable 
on a register in Ontario and owned by 
a decedent domiciled in Ontario; (b) 
1937 Amendments to Ontario Succession 
Duty Act—re Exemptions. 

Serious studies were made on the 
above subjects and briefs submitted to 
members. Close work is also being car- 
ried on with the Succession Duty De- 
partment and assurance was given that 
serious consideration would be accorded 
the study. 

Safety Deposit Boxes: 

Regarding the amendments to the On- 
tario Succession Duty Act respecting the 
opening of safety deposit boxes, repre- 
sentations were made to the authorities 
urging that the existing responsibilities 
be alleviated. 

Delegation by Board of Directors of 
Powers and Duties to Executive Officers: 

A study was made of a recent case by 
the Court of Appeal of Ontario—Re Wil- 
son. The court held a corporate executor 
and trustee liable for neglect and default 
with respect to the disposal of certain 
assets in an estate. It was thought by 
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the committee that if the decision went 
as far as to hold that all acts involving 
the exercise of discretionary powers 
given under a will had to be acts of the 
board of directors, it might be overruled 
in a case involving another set of facts. 

Estates, etc. under Administration in 
Balance Sheets: 

Consideration was given the adoption 
of uniform balance sheets of the items 
classified above. After a canvass of 
members it was determined to make no 
recommendations at this time. 

Remuneration from Dominion Govern- 
ment for Services: 

Representations were made to the gov- 
ernment with a view to obtaining for the 
companies remuneration for the increas- 
ing volume of services performed for the 
government. 


Dominion-Provincial Relations: 

Due to the duplication of taxation and 
overlapping of inspection of trust com- 
panies by Dominion and Provincial Gov- 
ernment a brief was prepared urging 
the supervision of trust companies by 
not more than one government authority 
and coordination between the various 
taxing jurisdictions. 
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New Trust Division Committee 
Members 


Five new members have been elected to 
the Executive Committee of the Trust Divi- 
sion, A. B. A., to serve for three years: 
E. C. Barkley, vice president and trust of- 
ficer, Second National Bank, Houston, Tex.; 
John W. Remington, vice president and trust 
officer, Lincoln-Alliance Bank and Trust 
Company, Rochester, N. Y.; L. H. Roseberry, 
vice president, Security-First National 
Bank, Los Angeles, Cal.; Oliver Wolcott, 
vice president, Old Colony Trust Company, 
Boston, Mass.; and Arthur F, Young, vice 
president and trust officer, National City 
Bank, Cleveland, Ohio. 

SS 


Minnesota Corporate Fiduciaries 
Elect Officers 


At the recent meeting of the Corporate 
Fiduciaries Association of Minnesota held 
in Minneapolis, Paul Reyerson, assistant 
secretary and assistant trust officer of 


COMPLETE 
FIDUCIARY 
SERVICE 


for 


NORTHERN NEW ENGLAND 


National Bank of Commerce 
of Portland, Maine 


First National Bank and Trust Company 
of Minneapolis, was elected president for 
the ensuing year. Other officers elected 
are O. H. Odin, vice president and trust 
officer of the Marquette National Bank, 
Minneapolis, and A. B. Miller, vice presi- 
dent and trust officer of the Northern Na- 
tional Bank, Duluth, vice presidents; C. A. ° 
Maley, assistant cashier of the American 
National Bank, St. Paul, secretary-treas- 
urer. 

Members include representatives of all 
Minnesota trust companies and _ banks 
operating trust departments. The organ- 
ization meets monthly throughout the year 
except during the summer months. 
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New Tax Form 


Secretary Morgenthau recently approved 
a new four-page corporation income tax 
form that will provide simplified returns for 
approximately eighty-five per cent of the 
business organizations of the nation. 

With certain minor exceptions, corpora- 
tions with total receipts of not more than 
$250,000 and net income of not more than 
$25,000 will be provided with the new Form 
1120A. For 1937 business operations, all 
corporations made their returns on the six- 
page Form 1120. 
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Tax Decentralization 


Two new field divisions of the technical 
staff of the Commissioner of Internal Rev- 
enue will be created early in 1929, it is an- 
nounced, one for the New England section 
and the other embracing Kentucky, Michi- 
gan and Ohio. The latter opens January 
1st with offices in Detroit, Cleveland, Cin- 
cinnati and Louisville. The other opens a 
month later with headquarters in Boston 
and a branch in New Haven. 





Pitfalls in the Trust Department 


T IS axiomatic that a trustee may not 
| sell trust property to itself, individ- 
ually. It is immaterial that the trustee 
acts in good faith and pays a fair con- 
sideration. It is immaterial whether the 
purchase of trust property is directly 
from the trust to the trustee or whether 
it is indirectly through some third per- 
son. 

Contrarywise, a trustee may not sell 
his individual property to the trust 
estate. 

A trustee may not sell trust property 
to another corporation in which it has a 
controlling or substantial interest. 

A trustee may not sell trust property 
to one of its officers, agents or directors. 
The natural question is: How can we 
use our influence and knowledge for the 
benefit of the trust if we are to be found 
guilty of a breach of trust when we sell 
to the most likely purchaser, if it hap- 
pens to be a person or concern intimate- 
ly connected with our bank? 

Very often, when it becomes necessary 
to liquidate property held by a trust de- 
partment, the only purchaser willing to 
pay a fair price is the trustee itself or 
some person or corporation intimately 
connected with the trustee. You may 
petition the court, on notice to the ben- 
eficiaries of the trust, asking for per- 
mission to consummate the transaction. 
This may involve some expense that you 
would like to avoid, but the expense 
would be nominal compared with the ex- 
pense attendant upon proceedings charg- 
ing you with breach of trust. Further- 
more, if you seek instructions from the 
court, you may charge the expense of the 
proceeding to the trust. 

Abuse of discretionary powers granted 
to a trustee constitutes a breach of trust. 


[Extracts from address by Kenneth 
B. Keating and Nicholas E. Brown, 
Esqs., of Harris, Beach, Folger, Bacon 
& Keating, Rochester, N. Y., before the 
1988 annual conference of the Marine 
Midland Banks]. 


It is the trustee’s duty to furnish in- 
formation to the beneficiaries upon re- 
quest. The trustee may be required to 
account, not only by a beneficiary pres- 
ently entitled to the payment of income 
or principal, but also by a beneficiary 
who will be or may be entitled to receive 
income or principal in the future (Re- 
statement of Trusts, Section 172, sub- 
division C, Sec. 173). 

There are pitfalls present in the man- 
agement of trust funds, even in the in- 
stance where a power of direction is con- 
ferred upon one other than the trustee. 
You ask X what type of security he will 
approve and he suggests that you invest 
the money in securities of the Y Corpo- 
ration. You investigate and find that X 
is a large holder of the securities of Y 
Corporation, and he would probably ben- 
efit personally if the funds were invested 
in that Corporation. If you were to in- 
vest in securities of that Corporation, 
you might be subject to a surcharge. 
Your duty is to refuse and to petition 
the court for instructions, after setting 
forth all the facts. 


There are also circumstances in which 
the trustee is liable to a surcharge even 
if he does not deviate from the terms of 
the trust. To comply with the terms of 
the trust, under certain circumstances, 
might subject you to liability on the 
theory that due to a change of circum- 
stances not known or foreseen by the 
testator, and known by the trustee, a 
rigid compliance with the instructions 
would defeat or substantially impair the 
accomplishment of the purposes of the 
trust. 

On the other hand, of course, to fly in 
the face of the trust instrument is also 
a dangerous proceeding. Again, the only 
safe procedure is by application to the 
proper court for leave to act contrary 
to the terms of the trust instrument. 

The consent of a beneficiary of a trust 
to a violation of the terms of the trust 
instrument is not, under all circum- 
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stances, a complete defense to a sur- 
charge. For example, the consent of the 
beneficiary does not preclude him from 
holding the trustee liable if the bene- 
ficiary was under an incapacity at the 
time of his consent, as for instance an 
infant or an incompetent; or, the bene- 
ficiary, when he gave the consent, did 
not know of his right or did not know 
material facts which the trustee knew 
or should have known. 


This second exception covers a lot of 
territory. Suppose the beneficiary, after 
his consent and after there had been a 
serious loss to the trust, brings you into 
court for an accounting. You are oblig- 
ed to show that the beneficiary knew all 
the material facts. He may have known 
all the facts which you, at that time, 
considered material, but changed circum- 
stances may make it appear that facts 
which you did not then consider material 
actually were. The court determines the 
materiality of the facts not known or 
disclosed to the beneficiary, and you may 
find yourself facing a surcharge for the 
benefit of the very person who consented 
to the deviation. 


If your trust happens to be one in 
which beneficiaries are contingent or un- 
known, you cannot have full protection 
under any circumstances if you rely sim- 
ply upon consent. Your only safe pro- 
cedure is to petition the court, who will 
appoint special guardians for the infants 
and unknowns and after a full hearing, 
either grant or deny the proposed de- 
viation. 

A successor trustee is not liable for a 
breach of trust by his predecessor, ob- 
viously, but there are certain burdens 
placed upon him not present in the case 
of an original trustee. You must, for 
example, determine the source of all se- 
curities in the trust at the time you enter 
upon your duties as successor trustee, 
and determine whether or not when 
acquired they were proper for the par- 
ticular trust. 

Do not rely upon exculpatory provi- 
sions in a trust instrument. Such pro- 
visions never prevented liability of a 
trustee for action or inaction evidencing 
a reckless indifference to the interests 
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of a beneficiary. What action or inac- 
tion constitutes evidence of this char- 
acter is very difficult to predict. Certain 
acts by a trustee may be highly benefi- 
cial to a life beneficiary and at the same 
time show a reckless indifference to the 
interests of the remaindermen. The 
value of exculpatory provisions in a tes- 
tamentary trust in New York has been 
eliminated for all practical purposes by 
the provisions of Section 125 of the De- 
cedents Estate Law. 

The management of trust property 
must never become a matter of routine. 
The tendency in this direction is per- 
haps the greatest pitfall of all! The 
most appropriate rule for trust officers 
is the Golden Rule. And, lastly, a sur- 
charge is not a disgrace—it is an ex- 
perience. 


Bond Record Since 1900 
REPARATORY to a comprehensive 
compilation of the market perform- 

ance, default record and income pro- 
ductivity of at least all listed bonds dur- 
ing the current century, the Central 
Statistical Bureau—with the coopera- 
tion of the F. D. I. C., the Federal Re- 
serve, the Comptroller’s office and the 
S. E. C.—is making a preliminary clas- 
sification and working on a symbol sys- 
tem of identification. 

Under supervision of the National 
Bureau of Economic Research, the work 
of formulating code designations for 
each type of industry, company and se- 
curity is being worked out on a uni- 
form basis so that findings will be com- 
parable. This undertaking may be 
traceable in part to the attempt, as in- 
dicated by the “rating” requirements is- 
sued last year by the Comptroller, to 
evolve a basis for qualifying bank bond 
purchases. 

Such a study would apparently con- 
template assembly of a comparative 
record of “legal list” securities, and the 
code method is said to coordinate with 
the system of identification possible un- 
der punched card tabulation machines. 
It is hoped that a standard set of code 
numbers may be worked out (within 
five numerals) which will be uniformly 
adopted by banks and other institution. 





Fundamental Characteristics of Banking 


HE supposed advantages of a strict- 

ly commercial banking system are 
two: (a) liquidity of bank assets and 
(b) such an automatic correlation of 
loans and business activity that bank 
credit will not become excessive, nor pro- 
duction unbalanced as a result of bank 
lending.*** 

True liquidity from the point of view 
of the banking system comes only from 
the ability to call on an emergency re- 
serve pool, a pool which can, when de- 
positors as a group withdraw funds 
from the banks, replace those funds.*** 


Another way of stating this argument 
is that when banks make non-commercial 
loans it is impossible for either the bank 
or the borrower to forecast demand. In 
the case of a commercial loan, errors 
in estimating sales possibilities are 
quickly corrected and do not accumulate. 
But, when bank credit is used for con- 
structing fixed capital, mistakes in es- 
timating the possibilities of the expand- 
ing industry are not corrected for years, 
and, in the meantime, other similar er- 
rors will be made. The total error is 
cumulative.*** 


An assumption of the commercial 
banking theory is that business will, or 
can be made to, arrange its financing in 
such a way that it will need strictly com- 
mercial accommodation equivalent to the 
resources of the commercial banks. Dur- 
ing the last two decades, however, the 
trend of business demand for funds has 
been definitely away from commercial 
loans and towards funds obtained on an 
investment basis. There seem to be five 
reasons for this change—four of which 
are permanent.*** 


First, the growth in the size of the 
business unit, together with institutions 
for marketing and providing saleability 
for securities, has made it much easier 
to obtain funds through the investment 
market than formerly.*** 

A second factor is the growth in size 
of fixed capital as compared to working 


capital in manufacturing and in agricul- 
ture.*** 

Third, business concerns are inclined 
to carry lower inventories. The devel- 
opment of modern transportation and 
communication facilitates the carrying 
of an adequate variety of stock with 
lower total inventory.*** 

Fourth, the mere process of following 
out the commercial banking ‘idea has led 
business men to avoid the commercial 
loan. You consider the commercial loan 
liquid because it presumably is to be 
paid off at its proximate maturity.*** 

The fifth factor, the boom in securi- 
ties during the 1920’s, made possible by 
large savings, gold imports, and bank 
credit expansion, enabled business con- 
cerns to sell securities on such favorable 
terms that it was easy for many of them 
to become independent of direct loans 
from banks.*** 

We have examined the principle of 
commercial banking and concluded that 
(a) in terms of liquidity it offers but 
little advantage over many other uses of 
bank funds for liquidity of the individual 
bank is shiftability and liquidity of the 
banking system is largely rediscount- 
ability—an adjustable legal concept; (b) 
in terms of control over prices and use 
of credit, it can be replaced, and prob- 
ably advisedly, by control over the total 
of bank credit; and (c) the wishes and 
needs of borrowers today and before 
1930 calls for commercial accommoda- 
tion far under the total resources of the 
banks. The net result is that we do 
not have a commercial banking system, 
might not want one, and cannot now es- 
tablish one. The fact, however, does 
not end our worries, for we must care- 
fully consider the adaptation of our 
banking laws and controls to the banking 
practices which we must necessarily 
have. ***—R. B. Heflebower, Director, 
School of Business Administration, State 
College of Washington, in an address be- 
fore 2nd Annual Pacific Northwest Con- 
ference on Banking. 
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Developing Trust New Business 


An Expensive Method for New Business 


HEODORE Tefft Weldon’s book New 

Business For The Trust Department, 
published in 1933, is perhaps the most 
comprehensive study of trust department 
new business methods available today. 
A review of his work from time to time 
invariably brings forth some new 
thought or idea. 

In his chapter Merchandising The 
Trust Department, Mr. Weldon says: 
“In considering the different methods 
(new business the bank may employ, 
let us begin with no effort at all. Thus 
the development of the trust department 
is left to the casual business of custo- 
mers. The cost of business in such cir- 
cumstances, though it may be carried at 
zero on the books, is so outrageously 
high and mounts at such a rapid rate, 
after the cream of customer patronage 
has been skimmed off, that most insti- 
tutions which have pursued this policy 
would be very happy to be rid of the 
trust department.” 

He continues by explaining that a 
properly organized trust department can 
handle a certain maximum of business 
at no increase in overhead expense and 
until that maximum has been reached 
there is an “indictment” against the ef- 
ficiency of the selling plan. 

In most cases the men who come in of 
their own volition, because of advertise- 
ments they have read or material sent 
them, require very little selling; they 
have already decided to buy when they 
call on you. The cost of such prospects, 
he says, is very high, but since the cost 
of the sales effort is so low, the rela- 
tionship of securing the business and the 
profits to be expected from it keeps the 
initial cost from appearing as bad as one 
would first believe. 

The concluding chapter of the book 
states: “Let any trust department have 


enough money to conduct even a mini- 


mum advertising campaign, with well 
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conceived newspaper advertisements, ex- 
cellent direct mail, good follow-up book- 
lets—with continuity, a broad enough 
circulation to keep the soil fertile, and 
an active sales sense within the depart- 
ment to close business—and if this is 
kept up for three years, that institu- 
tion will never doubt the value of ad- 
vertising.” 

Unfortunately there are too few books 
on developing new trust business. Stud- 
ents of the subject have a very limited 
source of material and those who. are 
qualified to write are either too busy to 
devote their time or have not been suf- 
ficiently inspired for the long hard work 
involved. This situation needs to be 
corrected for there is nothing more stim- 
ulating to a business than a wealth of 
new material in book form. 

Because trust business, on a large 
scale, is comparatively young, there are 
few men in the country who have made 
serious studies of merchandising trust 
service. These few, however, should be 
urged to contribute their knowledge and 
experience through writing for it is 
through education and profiting by 
others’ experiences that the entire trust 
field may advance more quickly. 

% * te 


A Widow’s Letters to a Corporate Trustee 





The Empire Trust Company, New 
York City, has distributed a brochure 
containing seven personalized letters 
purportedly written to their trust officer 
by a widow who is satisfied with the ser- 
vice being rendered by the trust com- 
pany in their capacity of executor and 
trustee. 

The letters tell a continuous story of 
Esther Radcliffe, her son John, Jr. and 
daughter Mary. It is a story of warmth 
which carries the readers along with the 
troubles and joys of the characters. 
Various trust services are cleverly intro- 
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duced and the advantages are discussed 
cussed in a natural manner. 

Reproduced below is the first letter in 
the series. 


October 25, 1937. 
Dear Mr. Stafford: 


I have been thinking over my conversa- 
tion with you at the Trust Department and 
I want to put my conclusions on paper so 
that you will be sure I understood you. 


First, however, let me tell you what a 
great relief it is to know that I can turn to 
the bank for advice in this difficult time. 
My husband’s death, terrible blow as it was, 
at least did not throw us upon the mercies 
of a world of business that is strange to 
me without help or guidance. I realize how 
different the business world is today from 
the world I knew before the War. It seems 
so much less secure, so much more diffi- 
cult to understand. 


I believe you said we may reasonably ex- 
pect about $8,000 a year from the trust 
fund. It seems a good deal to me, but I 
realize that John and I lived well up to his 
income of $18,000, and I appreciate your 
frank statement that we will have to read- 


VAL CLI \\ 
PROTECTION 


When adequate defence from the air is vividly 
in the minds of everyone, the picture above is tg ty 


Ilustrated above 1s a Super- 


vitally interesting. It illustrates the steps being Laontted for the Department of 

taken by the Dominion Government for the pon me ey 

protection of Canada. This plane is the first of nine-cylinder radia) air-cool 

ten to be delivered by Canadian Vickers Limited, pt EO: 

Montreal, for long-distance patrol duty. maximum speed of 165 mph 
While everyone is concerned in national 3 Rt when 

protection, it is well to think also of how best to 

protect your heirs. There is no better way than 

to name The Royal Trust Company as executor 

or co-executor of your estate. Thus you will 

assure for your heirs that protection which 

comes through years of wide-range experience 

in administering estates. 


THE ROYAL TRUST CO. 


The Royal Trust Company, Montreal, Canada, has 
cleverly taken advantage of the troubled times to 
forceably call attention to the fact that a man’s es- 
tate needs protection as well as his country. 


1S FRIENDS and associates 
gu him the “iron man”, for he 
lives, eats, and sleeps his work. 
He has a big reputation in his 


field, and a five-figure income. He has 
come far and he will go farther. In fact 
he'll be going hard when he stops! 

But he'll never be wealthy, for every 
cent of his income depends upon him- 
self Like so many men who know one 
thing well, chat one field is all he knows. 
Money, investments, and dividends seem 
complex and time-consuming. He buys 
stocks because they're sold to him or 
because a friend tips him off. His extra 
income is frittered away. When he dies, 
his estate may be a drawer-full of the 
cats and dogs of an uninformed invest- 
ment program. 

He will never be wealthy — until 
he is made to realize that there are 


He'll never be wealthy... 
HE’S TOO BUSY MAKING MONEY! 


specialists in estate planning just 
as there are specialists in his own 
business field — until he can under- 
stand that the only wealth which 
will outlast him is money at work— 
until he has laid plans to create and 
conserve an estate 

Fidelity-Philadelphia Trust Company 
has much to offer this man. kt can 
put at his command a group of men 
whose specialty is long-range plan- 
ning of his personal affairs. it can 
show him the power of such instruments 
as living, testamentary, and life insurance 
trusts. It can help him take advantage 
of allowable tax savings. 

In complete confidence and without 
obligation, you and your lawyer are in- 
vited to discuss the affairs of your estate 
with the Customers’ Service Department 
or a Trust Officer of this Company. 


FIDELITY-PHILADELPHIA 
TRUST COMPANY 


- 


13S SOUTH BROAD STREET +325 CHESTNUT STREET +6324 WOODLAND AVENUE 
* MEMBER FEDERAL RESERVE SYSTEM + MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION «+ 


One of a series of advertisements being currently 
used by the Fidelity-Philadelphia Trust Company, 
Philadelphia. 


just our manner of living. I am working 
on a budget under the general headings you 
suggested: Home, Education for John, Jr. 
and Mary, Summer and Camp, Travel, 
Medical and Dental, Clothing, etc. 


As you know, in my safe deposit box I 
have about $80,000 in securities which I in- 
herited from my father. John attended to 
the investing of this money and deposited 
the income to my checking account. Could 
I ask you to look over these securities and 
tell me what you think of them? I have 
been trying to get information, but it all 
seems so indefinite. 


John, Jr’s birthday occurs shortly—at 18 
he should be more interested in college and 
his future. He talks about leaving prep 
school and going to work. I am going to 
ask him to take in my own security list to 
you for analysis. While he is there, could 
you talk to him? A business man’s view- 
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point would mean more to him than my ad- 
vice, just now. 
Mary, at 12, is no special problem, thank 
heaven, but John is restless. 
Sincerely yours, 


Esther Radcliffe 
Mr. Edward L. Stafford 
Empire Trust Company 
New York, N. Y. 


+ -—+ -—+ 


When You Hear the Signal, The 
Time Will Be 4:06 


The Plainfield Trust Company, of 
Plainfield, New Jersey, announces that 
it has contracted for the installation of 
the Audichron service. This service will 
automatically supply, without charge, the 
correct time, day or night, to anyone 
within a given area who calls the “Time 
of Day Service” telephone number, 
which will be announced upon installa- 
tion. At the present time the machine 
is in use in only one bank in the country. 

An easily remembered telephone num- 
ber is assigned under an appropriate 
listing in the telephone directory and 
also under the bank’s reguiar number 


and whenever anyone wishes to check 
up on the correct time all that is neces- 
sary is that the Time of Day number 
be called and an instant reply will be re- 


ceived. Any number of incoming calls 
can be handled by the machine and there 
is no delay in giving the replies. 

The installation will be an innovation 
in New Jersey and The Plainfield Trust 
Company feels that not only its custo- 
mers but the general public will find it 
a dependable and valuable aid. 


—__—_—\_o 


Investment Bankers Seek Public 
Favor 


The Investment Bankers Association of 
America is now ready to inaugurate a pro- 
gram of publicity. Special stress has been 
made on a more thorough understanding by 
the public of their functions. 

The program calls for members taking 
advantage of every opportunity to speak 
before clubs, luncheons, and at all public 
gatherings as well as on the radio. The 
press should, also, be cooperated with to the 
fullest extent. 
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IN EMERGENCIES 
human judgment must supplement 
the “Automatic Pilot” 


In the planning of the Life-Insurance-Estate, full pro- 
vision should be made for the exercise of discretion to meet 
family emergencies. Life Insurance may achieve greater 
worth to the family if its proceeds are administered under 
a Life Insurance Trust, which may provide not only for 


the automatic payment of income, but also, in the judgment 
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of the Trustee, special payments from principal as family 


changes come and unforseen needs arise. 


This bank offers complete facilities for the effective plan- 
ning of the current financial program, and for the settlement 
and management of the estate in the interest of beneficiaries. 
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ad 


One of a series of advertisements the Industrial 
Trust Company, Providence, R. I., is using in their 
drive for Life Insurance Trusts. 


Of particular interest was item 6, which 
stated: Construction Proposals—To offset 
any implication that we invariably oppose 
everything, we should volunteer constructive 
proposals or commend those to others. 


—_—_———0o 


Economic Straws 


“The day has passed when men can amass 
fortunes without regard to the future. Pro- 
duction of wealth by expansion of industrial 
resources rather than manipulation of 
wealth itself is the answer to progress in 
industry and commerce.” ; 

Henry Ford (Oct. ’38) 





Excerpts From Selected Articles 


Trusts: Instrumentalities for Avoid- 
ing Taxes 


JOSEPH M. JONES, Tax Attorney, Department 
of Justice. Georgetown Law Journal, Nov. 1938. 


TRUST will be declared ineffective if 

there is an identity between the trustee 
and the sole beneficiary. In Morsman v. 
Commissioner,! the court ruled that a de- 
claration of trust will have no effect unless 
a beneficiary other than the holder of the 
legal title is in existence at the time and 
that neither unborn children nor potential 
heirs of the settlor could be regarded as 
beneficiaries. The court properly looked 
to the tax purpose and saw that the effect 
of upholding the trust would permit the 
settlor to manipulate his property for the 
primary purpose of minimizing his taxes. 


Revocable Trusts 


HE revenue acts, beginning with the 

* 1932 Act, embodied a new provision 
taxing the income of a trust to the grantor 
if the power to revoke was vested in any 
third person not having a substantial ad- 
verse interest. The constitutionality of 
this provision has not yet been passed upon. 
It is conceivable that the results may vary, 
depending upon the facts of each particu- 
lar case. While one may not be taxed upon 
what is in fact the income of another, the 
courts will probably go far in upholding 
this legislative effort by looking to the prac- 
tical side of the case and finding something 
fairly equivalent to ownership. The Gov- 
ernment’s efforts to this end were aided by 
the broad language of the Supreme Court 
in Helvreing v. City Bank Farmers Trust 
Co.? 

It is not enough under the statute for the 
person sharing the power of revocation to 
be a mere beneficiary. He must now have 
“a substantial adverse interest” in the dis- 
position of the corpus or the income there- 
from if the trust is to be deemed an irre- 
vocable one for income tax purposes.’ This 
interest may be a matter of relativity to 
establish to the satisfaction of the court in 
each particular case. 


1. 90 F. (2d) 18 (C. C. A. 8th, 1937); cert. denied, 
302 U. S. 701 (1937). 
2. 296 U. S. 85, 90 (1935). 


The Treasury Regulations further reveal 
the broad scope of the above legislation, in- 
terpreting Section 166 as taxing the income 
to the grantor of a trust where he may be 
regarded as remaining in substance the 
owner of the corpus by the retention of 
“substantial incidents of ownership.” The 
Revenue Act speaks of the grantor’s power 
to revest. Some question has been raised 
as to whether there is a sufficient statutory 
basis for this regulation. Congress might 
well say, for example, that the corpus of 
a term of less than six years (as in Eng- 
land) should be deemed in substance the 
property of the grantor, and the income 
taxable to him, but the power of the Com- 
missioner has been questioned to so declare 
without any more definite statutory basis 
than the elimination of the phrase “during 
the taxable years.” Congress was ostensibly 
dealing with the power to revest and not 
the right of reversion. In United States 
v. First Nat. Bank of Birmingham,® there 
was a right to the reversion during the tax- 
able year, but the court said that the trust 
did not come within this section of the 
Revenue Act. However, it is interesting 
to note in this connection the language used 
by the Supreme Court in the latter part 
its decision in the DuPont* case, wherein 
an alternative basis of decision was outlined, 
treating the grantor of a three-year insur- 
ance trust as the owner in substance, con- 
stituting the income taxable to him inde- 
pendent of the insurance clause of the Rev- 
enue Act. 


In the absence of more specific legislation, 
it is not likely that the short-term feature 
alone will be deemed sufficient to tax the 
income as that of the grantor. However, 
when this is combined with some other in- 
cident of ownership, the courts might well 
uphold the tax, particularly where there 
appears to be no legitimate business pur- 
pose for the creation of the short-term trust 
except to minimize taxes. 


Look to Substance 


OWEVER, the courts sometimes man- 
ifest a tendency to look to the sub- 


3. 74 F. (2d) 360 (C. C. A. 5th, 1934). 
4. DuPont v. Commissioner, 289 U. S. 685 (1933). 
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stance rather than the form and conclude 
that the grantor retained sufficient attri- 
butes of ownership to justify taxing to 
him the income of short-term or family 
trusts, especially where the term is short 
and the facts show the actual existence of 
some practical control by the grantor.5 


While there is a growing tendency on the 
part of the courts, supporting the legisla- 
tive and administrative effort to tax ‘he 
creator of a trust if he receives or enjoys 
something of substance, fairly equivalent 
to ownership, the courts occasionally rather 
jealously recognize and voice certain prin- 
ciples of equity, even to the point of shut- 
ting their eyes to the realities of the sit- 
uation. Higgins v. White® is an illustration. 


While the power or dominion must be one 
reserved or inherent in the trust instru- 
ment, it need not be enjoyed by the settlor 
as such. The court was willing to recog- 
nize this principle of law only in cases 
where the reserved power was an absolute 
one “and does not involve on the part of the 
grantor the exercise of a fiduciary duty as 
trustee.” The court concluded that the broad 
power to revoke the trust [by the settlor 
co-trustee] was limited by the earlier pro- 
vision in the trust instrument, referring 


specifically to the current use of the funds 
for support where the trustees deemed it 
necessary or advisable. With this transposed 
limitation, the power to revoke could be 
enjoyed by the trustees only if they, as 
fiduciaries, deemed it necessary or advis- 


able. Since such a trust power was review- 
able in a court of equity, it was not such 
a reserved power in the settlor upon which 
the tax could be predicated. 


An interesting example of taxing trust 
income as revocable in part is found in a 
recent ruling of the Bureau of Internal Rev- 
enue.*? There, A created a trust, naming 
B, C, D, and E as beneficiaries, reserving 
the right to revoke the trust with the con- 
sent of B. The trust was held to be re- 
vocable as to the interest of C, D, and E, 
whose consent to revoke was not required. 


Multiple Trusts 


ITIGATION in this field of tax is cen- 
tered around the construction of the 
particular trust instrument. Where only 


. Rollins v. Helvering, 92 F. (2d) 390, 394-395 
(C. C. A. 8th, 1937), cert. denied, 302 U. S. 763 
(1938). 

. 93 F. (2d) 357 (C. C. A. 1st, 1937). 

. XVI Int. Rev. Bull. No. 39, at 3 (1937). 
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a single instrument is executed, the inten- 
tion to create several trusts must be very 
clear. There seems to be a judicial leaning 
to the single trust view. The settlor’s in- 
tention as disclosed in the trust instrument 
is controlling on the question as to whether 
he intended to create one or more trusts. 
The subsequent testimony of the settlor 
as to such an intention will usually be dis- 
regarded by the courts. Cases in which the 
court held that the trust instrument cre- 
ated only one trust are set forth in the foot- 
note. 

The existence of only one fund or undi- 
vided trust res is not to be regarded as 
fatal to the creation of more than one 
trust. In United States Trust Co. v. Com- 
missioner,® the Supreme Court pointed out 
that it was not necessary to have a physical 
division of the property in order to carry 
out the clear intention of the parties. An 
undivided interest in property may consti- 
tute the corpus of a trust providing the in- 
tention is clear. 

The decision in the recent case of Fidelity 
Union Trust Co. v. Kelly,1° distinguishing 
a similar case in the same circuit, is an 
interesting example of the refinement some- 
times necessary in cases of this type to 
prevent the escape from taxation. 

[Despite recent amendments] the use of 
multiple trusts should still prove a very 
profitable loophole by reason of the fact 
that the gross income is thus spread over 
more units, on each of which the surtax 
must begin at the lowest bracket. 

Some thought might be given to taxing 
the settlor as to all income directed to be 
accumulated, and to taxing the beneficiary 
with all distributable income, leaving the 
trust as a tax entity out of the picture. 


Obligation Trusts 


HE courts will go far to tax the in- 
come to the grantor if, in creating the 
trusts, he obviously had but one purpose 
in mind, to provide funds for the discharge 


8. Huntington Nat. Bank v. Commissioner, 90 F. 
(2d) 876 (C. C. A. 6th, 1937): McGinley v. 
Commissioner, 80 F. (2d) 692 (C. C. A. 9th, 
1935) Langford Inv. Co. v. Commissioner, 177 
F. (2d) 468 (C. C. A. 5th, 19385); Wynne v. 
Commissioner, 77 F. (2d) 473 (C. C. A. 5th, 
1935) ; Johnson v. United States, 65 Ct. Cls. 285 
(1928). 

. 296 U. S. 481 (1936). See also Helvering v. 
Mcllvaine, 296 U. S. 488 (1936); Union Trust 
Co. v. Commissioner, 84 F. (2d) 386 (C. C. A. 
3d, 1936); Fidelity & Columbia Trust Co. v. 
Lucas, 66 F. (2d) 116 (C. C. A. 6th, 1933). 


10. 23 F. Supp. 653 (D. C. N. J. 1938). 
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of his marital or other legal obligations. 
In the recent case of Hill v. Commissioner,11 
the court seemed to be willing to go even 
a step beyond the strictly legal obligation 
situation. There, a social duty such as 
“inexorable custom would seem to dictate” 
was deemed sufficient basis for the tax up- 
on the income of a trust created by the 
husband for the upkeep of the family home. 
lt was considered immaterial that the wife 
had independent means or that the home 
was also partly used by adult children of 
the taxpayer who had independent means. 
A new tenor is noted in the tone of the 
court’s opinion.12 

An interesting point for discussion is 
whether the taxpayer can be taxed only as 
to that portion of the trust income actually 
used to meet his obligation, or whether it 
is enough if the funds may be used to 
meet such obligations. The authorities thus 
far hold that the income of an ordinary 
trust of which the settlor’s minor children 
are beneficiaries, which is not actually used 
to discharge the parental duty of support, 
is not taxable to the settlor.13 Of course, 


if the unused portion is to be accumulated 
and held for the benefit of the settlor, it 


would be taxable to him under the accum- 
ulation theory. 


But, assuming that the accumulation is 
for the ultimate benefit of the children or 
outside interests, we are first met with the 
rather convincing argument that there 
should be no general application of the 
broad principles enunciated in Burnet v. 
Wells in the absence of a specific provision 
in the statute similar to that affecting life 
insurance trusts. But by the same token, 
we have in effect a prospective approval of 
legislation specifically dealing with this is- 
sue, and Congress might well so legislate 
in order to clarify the situation. 


The nearest existing statutory approach 
to this issue is found in Section 167 (a) 
(2), where Congress has provided that such 
portion of the trust income as may be dis- 
tributed to the grantor may be taxed to 
him. It seems clear that Congress was here 
concerned only with availability of the 
funds for the settlor’s use and did not pro- 
vide that the test should be such funds as 
are actually used. There is little difference 
in substance if, instead of providing for 

11. 88 F. (2d) 941 (C. C. A. 8th, 1937). 

12. At 943. 

13. Hudson v. Jones, 22 F. Supp. 938 (W. D. Okla., 


1938) ; E. E. Black, 36 B. T. A. 346 (1987); 
Tiernan v. Commissioner, 37 B. T. A. 1048. 
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the discretionary distribution directly to the 
settlor, the trust provides for the discre- 
tionary use in the discharge of the settlor’s 
legal obligations. 


The Supreme Court expressly held in 
Douglas v. Willeuts that the creation of a 
trust by the taxpayer as a channel for the 
application of the income to the discharge 
of his obligation leaves the nature of the 
transaction unaltered, i.e., “the same in 
substance as if the money had been paid 
to the taxpayer.14 If, then, there is a dis- 
tribution to the settlor where there is an 
actual use of trust funds to discharge his — 
obligations, the conclusion is obvious that 
such portion as may be used for such pur- 
pose is distributable and may be taxed un- 
der the specific statute even if there is no 
actual use of the funds. 


It is to be noted that Congress was di- 
recting its efforts at trusts which allowed 
either the direct distribution to the grantor 
or its use for his benefit. In the face of 
legislative background, supported as it is 
by the broad principles enunciated by the 
Supreme Court, it is difficult to justify the 
narrow interpretation of the word “dis- 
tributed” as used in the special statute to 
refer only to a direct distribution to the 
settlor. It must be admitted that if the in- 
come of such a trust was actually used to 
meet the settlor’s obligations, such would 
constitute a distribution to him. This being 
true, it would seem to follow that availabil- 
ity for such a use brings the case within 
the language of the statute, “may be dis- 
tributed to the grantor.” 


Insurance Trusts 


ONGRESS enacted a special statute, 
beginning with the 1924 Revenue Act, 
treating trust income which is or may be 
used to pay premiums of insurance on the 
life of the settlor as income of the settlor. 
In the case of Burnet v. Wells,15 the statute 
was upheld. Broad as the opinion was, it 
did not purport to cover all types of funded 
life insurance trusts. The Court pointed 
out that, as other cases arose: “The rela- 
tion between the parties, the tendency of 
the transfer to give relief from obligations 
that are recognized as binding by normal 
men and women, will be facts to be con- 
sidered.” 
The question immediately arises as to the 
constitutionality of the statute in regard 


14. 296 U. S. 1, 9 (1935). 
15. 289 U. S. 670 (1933). 
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to funded life insurance trusts created for 
the benefit of strangers, or even for distant 
relatives not members of the settlor’s im- 
mediate household. Trusts of this type 
would naturally be very rare and it is not 
likely that an occasion to adjudicate will 
arise. It is to be remembered in this con- 
nection that Burnet v. Wells did not pur- 
port to overrule Hoeper v. Tax Commis- 
sion,16 in which the Supreme Court de- 
clared unconstitutional the attempt to tax 
as income of the husband that which really 
belonged to the wife. 

Thus, the principles of Burnet v. Wells 
will probably be limited in application to 
trusts, the income of which is confined to 
discharging obligations which the taxpayer 
might ordinarily have been called upon to 
meet. Jf such is the case, there is nothing 
arbitrary or capricious in taxing income 
so applied. That being so, there is no oc- 
casion to delve into the refinements of 
whether the obligation so discharged was a 
legal or a mere social one. 

It is to be noted that the insurance statute 
applies specifically to life insurance trusts 
only. An irrevocable trust, non-taxable to 
the settlor, might possibly be worked out for 
other types of insurance as to which there 


are no specific statutory provisions making 


income taxable to the settlor. Of course, 
if the insurance were of the sickness or ac- 
cident type, income so applied might well 
be taxed on the general grounds of con- 
structive receipt, even in the absence of a 
special statute. Furthermore, the courts 
will likely construe “life insurance”, as re- 
ferred to in the statute, to include most 
all of the general insurance contracts. An 
endowment policy has been definitely held 
to come within the life insurance clause 
of the statute.17 

The statute, as it now reads, taxes only 
such proceeds of a funded insurance trust 
as are applicable to policies on the settlor’s 
life. While the proceeds of a trust which 
are applicable to policies in which the set- 
tlor is irrevocably designated as beneficiary 
might possibly be taxed under the broad 
principles of Burnet v. Wells, some statutory 
aid might well be here invoked, particular- 
ly in the case of identical or mutually re- 
ciprocal trusts established by the husband 


16. 284 U. S. 206 (1931). 

17. Heffelfinger v. Commissioner, 87 F. (2d) 991 
(C. C. A. 8th, 1937), cert. denied, 302 U. S. 690 
(1937). 

18. See Higgins v. White, 93 F. (2d) 357 (C. C. A. 
lst, 1937); Gail H. Baldwin, 36 B. T. A. 364 
(1987). 
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and wife under the terms of which each 
spouse establishes a funded trust to meet 
the premiums on life insurance policies of 
the other spouse, of which the settlor- 
spouse is the respective beneficiary. 


ee 


Probate Proceedings in Several Juris- 
dictions and Their Effect on the 
Validity of the Will 


HARRY P. THOMPSON, JR. Missouri Law Re- 
view, Nov. 1938. 


T is generally recognized that persons 
parties to prior adjudications in foreign 
jurisdictions are bound by them as a matter 
of res adjudicata. In the case of In re 
Barney,! the court went so far as to hold 
the beneficiaries under a will in such privity 
with the executor that they were bound by 
prior foreign proceedings to which the exe- 
cutor was a party. 


The federal courts do not interpret the 
full faith and credit clause of the Federal 
Constitution as requiring the courts of one 
state to give conclusive effect to the prior 
decree of probate in another jurisdiction. 
This is especially true where jurisdictional 
matters as the decision of domicile of the 
testator are involved. The Illinois Supreme 
Court has held? that legislation such as the 
Uniform Wills Act, Foreign Probated, re- 
quiring recognition of foreign proceedings, 
does not deprive any citizen of any right, 
privilege, or property without due process 
of law or abridge the privileges or immun- 
ities of citizens of various states. 


There are three views as to the effect of 
a prior foreign decision of the testator’s 
domicile upon probate in another state. The 
majority view is that a foreign decision of 
domicile does not preclude or affect the local 
court’s decision as to property within the 
latter’s jurisdiction. The second view is 
found in a long line of Maryland decisions. 
This state will recognize a foreign adjudi- 
cation regarding the matter of domicile as 
binding and final. North Dakota adopts a 


1. 94 N. J. Eq. 392 (1923). 

2. Pratt v. Hawley, 297 Ill. 244 (1921). 

8. Baker v. Baker, Eccles & Co., 242 U. S. 394 
(1917) ; Willett’s Appeal, 50 Conn. 330 (1882) ; 
Colvin v. Jones, 194 Mich. 670 (1917); Rich- 
ards v. Huff, 146 Okla. 108 (1930); Holland v. 
Jackson, 121 Tex. 1 (1931). 

. Stanley v. Safe Deposit and Trust Co., 87 Md. 
450 (1898); Harding v. Schapiro, 120 Md. 541 
(1913) ; Whiting v. Shipley, 127 Md. 113 (1915); 
Johns Hopkins University v. Uhrig, 145 Md. 
114 (1924); Pattison v. Firor, 146 Md. 243 
(1924) ; Kurzt v. Kurtz’ Estate, 182 Atl. 456. 
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position somewhat between the majority 
view and the Maryland view. In this state, 
a foreign court’s decision that a testator 
was domiciled in its jurisdiction creates a 
rebuttable presumption that this is true.5 
If the fact of domicile as decided by the 
foreign court is not questioned, its deci- 
sion prevails. 


An Unsound Distinction 


HE effect of decisions in foreign states 

as to the validity of wills in relation 

to form and mode of execution, fraud, un- 
due influence, testamentary character, and 
mental competency of the testator varies in 
different jurisdictions. Shimshak v. Cox® 
distinguishes between the effect of foreign 
probate on the validity of the will as to 
undue influence, fraud, testamentary char- 
acter, and mental competency on the one 
hand and the validity of form and mode of 
execution on the other. If the foreign pro- 
ceeding deserves recognition as to validity 
of form and manner of execution, it should 
also be followed as to decisions on testa- 
mentary character and mental competency. 
The majority of courts do not make the 
distinction.‘ However, the Uniform Wills 


Act, Foreign Executed, provides that a will 


executed in the mode prescribed by laws 
either of the place where made or of the 
testator’s domicile shall be deemed to be 
duly executed. This act does not provide 
especially that the laws of the domicile or 
the place where made should govern as to 
testamentary character and mental com- 
petency or fraud and undue influence. The 
act was in force and involved in the Shim- 
shak case and the court seemed to give 
weight to the act as one basis for drawing 
their distinction. But cases in other jur- 
isdictions in which the act is in force do 
not follow this view.® 

The Uniform Wills Act, Foreign Probat- 
ed, provides that a will duly allowed and 
admitted to probate outside of a state shall 
be allowed if upon a hearing by the proper 
court it appears that the will has been duly 
proved, allowed and admitted outside of 
the state. (The effect of this-is to let the 
foreign probate proceedings govern.) The 
provision for a hearing by a local court to 


5. McEwen v. McEwen, 50 N. D. 662 (1924). 

6. 166 La. 102 (1928). 

7. Robertson v. Pickrell, 109 U. S. 608 (1883); 
Morrison v. Hass, 229 Mass. 514 (1918); Garvey 
v. United States Fidelity and G. Co., 77 App. 
Div. 391, 79 N. Y. Supp. 337 (ist Dep’t. 1902). 

. Drohan v. Avellar, 276 Mass. 441 (1931); In re 
Logasa’s Estate, 161 Misc. 774, 293 N. Y. Supp. 
116 (Surr. Ct. 1937). 
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determine whether the will was duly admit- 
ted to probate under the laws of the foreign 
state gives the local court the only check 
upon the decisions of the foreign tribunals. 
This restraint has only been exercised to 
determine whether the will was duly admit- 
ted under the law of the foreign state and 
not to determine whether the law was such 
that a will probated under it should not be 
duly admitted.9 


Ancillary Probate 


WILL may be admitted to ancillary 

probate in most jurisdictions even 
though it has not been probated at the 
domicile.1° A minority have stated that 
they will not allow original probate unless 
the testator was domiciled within their jur- 
isdiction.11 Some courts adopt the view 
that although ancillary proceedings can oc- 
cur before domiciliary, they will await the 
establishment of the will in the testator’s 
domicile unless a good reason for doing 
otherwise appears.12. Just when circum- 
stances are such as to require allowance of 
ancillary probate before domiciliary is ap- 
parently within the discretion of the court 
and the standard set is very indefinite. 

Where a testamentary document has been 

admitted to probate in one state before a 
decision as to its validity has been reached 
at the domicile, the ancillary proceeding as 
a general rule does not affect the decision 
as to the will’s validity when it is presented 
for probate at the domicile.1* However, 
there is a small minority taking the op- 
posite viewpoint.14 Where a will is admit- 
ted to probate before there is a decision in 
the testator’s domicile as to the will’s valid- 
ity, a subsequent refusal of probate at the 
domicile will not affect the ancillary pro- 
ceeding.15 

9. Sanders v. New Staunton Coal Co., 213 Ill. App. 
493 (1919); In re De Franceschi’s Estate, 17 
Tenn. App. 673, 70 S. W. (2d) 513 (1933). 

10. Higgins v. Eaton, 202 Fed. 75 (C. C. A. 2d 
1913) ; State ex rel. Attorney General v. Wright, 
109 S. W. (2d) 123 (Ark. 1937); Parnell v. 
Thompson, 81 Kan. 119 (1909); Knight v. Hol- 
lings, 73 N. H. 495 (1906); In re Clayson’s Es- 
tate, 6 Wash. 253 (1901). 

- Davis v. Upson, 230 Ill. 327 (1907); In re 
Corning’s Estate, 159 Mich. 474 (1910); Read 
v. Baker, 195 Wis. 128 (1928). 

2. In re Orrantia’s Estate, 36 Ariz. 311 (1930); 
Davis v. Upson, 230 Ill. 327 (1907); Racke- 
mann v. Taylor, 204 Mass. 394 (1910); Payne 
v. Payne, 239 Ky. 99 (1931). 

. Kerr v. Moon, 22 U. S. 565 (1824); In re 
Clark’s Estate, 148 Cal. 108 (1905); Ives v. 
Salisbury’s Heirs, 56 Vt. 565 (1883); Thrasher 
v. Ballard, 33 W. Va. 285 (1889). 


. State ex rel. Attorney-General v. 
S. W. (2d) 123 (Ark. 1937). 


Wright, 109 





TRUST COMPANIES 


Where probate at the testator’s domicile 
occurs first, most courts distinguish be- 
tween the effect of the proceeding on the 
validity of the will as far as personalty is 
concerned and the effect on realty.16 In so 
far as realty is involved, probate at the 
testator’s domicile is not conclusive as to 
the validity of the will in other states.17 As 
to personalty, most cases hold that the 
domiciliary decision is binding upon the 
subject of the validity of the will.18 

The probate of a will in a foreign state 
will not be held binding on Missouri courts 
as an adjudication of the validity of the will 
in so far as realty is involved on the basis 
that foreign courts do not have jurisdiction 
over land in Missouri.19 
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New Proposal for Uniform Real Es- 
tate Mortgage Act 
HAROLD L. REEVE, General Counsel, 
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Chicago 
Law and Contemporary Prob- 


Examines the broad questions of legisla- 
tive policy involved in drafting a uniform 
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Univ. School of Law. University of Pennsylvania 
Law Rev., Nov. and Dec. 1938. 


Analyzes and integrates the Supreme 
Court’s decisions up to June 1938 on income, 
estate and gift tax questions. 

————_o 
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Protecting Foreign Legatees in Draft- 
ing Wills 


FRANK G. OPTON, Esa. 
nal, Nov. 17 and 18, 1938. 


New York Law Jour- 


Discusses the problem in light of the ef- 
fects of foreign exchange and tax laws. 


() = --- 
Effective Date of Trust Income 


HAROLD D. GREELEY, Esa. 
Accountancy, Dec. 1938. 


The Journal of 


Outlines.the rules as to the time from 
which income to trust beneficiaries must be 
computed, in the absence of direction in the 
will. 
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Handling Escrows 


HERBERT W. HALLMAN, 
State Bank, Pittsburgh, Kan. 
ing House, Nov. 1938. 


asst. cashier, First 
Burrough’s Clear- 


Describes a contract form which gives the 
bank complete protection and a bookkeeping 
system providing control. 

SS 


Retention of Stock Cases 


Decisions in the two Cleveland, Ohio cases 
involving retention by closed trust institu- 
tions of their own stock have recently been 
handed down, and while not final, are en- 
couraging. In the so-called Hanna case, the 
Ohio Court of Appeals has affirmed with- 
out opinion the finding of the Common 
Pleas Court that no breach of trust was 
committed by the trustee in retaining its 
own stock. An appeal is being taken to the 
State Supreme Court. 


In the so-called Stone case, a Special Mas- 
ter appointed in the Probate Court had held 
the trustee liable for breach of the duty of 
undivided loyalty, and this holding was af- 
firmed by the Probate Court. However, on 
December 5, the Court of Common Pleas 
reversed these findings and held there was 
no breach of trust. This decision will be 
subject to review by both the Court of Ap- 
peals and the State Supreme Court. The 
Court also reversed the Master in many re- 
spects on land trust certificate investments, 
holding that so-called closed issues, i.e. is- 
sues created solely for trust investments and 
not sold outside, were proper trust invest- 
ments. 


Detailed reports on these cases will be 
published in the Magazine when they are 
finally decided. 





Personnel Changes in Trust Institutions 


ALABAMA 


Birmingham—WILLIAM H. MANLY, 
senior vice president of the Birmingham 
Trust & Savings Company and former presi- 
dent of the Alabama Bankers Association, 
died last month after a short illness. He 
was the oldest employee in the institution 
in point of service. 


CONNECTICUT 


Bridgeport—GEORGE W. MEDER has 
resigned as vice president and trust officer 
of the Bridgeport-City Trust Company, ef- 
fective January 1. 


DISTRICT OF COLUMBIA 


Washington—NELSON B. O’NEAL has 
been promoted to vice president of the Riggs 
National Bank, succeeding the late Earle 
M. Amick. GREGG C. BURNS, assistant 
cashier, will replace Mr. O’Neal as manager 
of branches. CORCORAN THOM, Jr. was 
advanced to manager of the Dupont Circle 
branch, and WILLIAM L. HOECKE was 
named his assistant. 


ILLINOIS 


Chicago—HAROLD E. FOREMAN has 
resigned as senior vice president of Ameri- 
can National Bank and Trust Company, but 
he continues as a director. 

Decatur—JEROME P. GORIN, president 
of the Milliken Trust Company and vice 
president of the Milliken National bank, 
died late last month. 

Springfield—GEORGE W. BUNN, JR., 
has been elected president of the Springfield 
Marine Bank, succeeding his late father. 


INDIANA 


Columbia City—JOHN E. GATES has 
been elevated to the presidency of Farmers 
Loan and Trust Company succeeding the 
late John M. Mowrey. 

Fort Wayne—WENDELL C. LAYCOCK 
has been elected executive vice president of 
the Fort Wayne National Bank. He comes 
from the vice presidency of the First Na- 
tional Bank of Findlay, Ohio. He is a for- 
mer National Bank Examiner. 


KENTUCKY 


Flemingsburg—PAUL HEFFLIN, cashier 
and trust officer of the Fleming County 


Farmers Bank, died suddenly last month. 
MASSACHUSETTS 


Boston—CHARLES E. SPENCER, Jr. 
has been elected president of the First Na- 
tional Bank, succeeding PHILIP STOCK- 
TON who becomes chairman of the execu- 
tive committee. 


MINNESOTA 


Minneapolis—O. H. ODIN, executive vice 
president and trust officer of the Marquette 
National Bank, has been chosen president 
of the University State Bank. 


MISSOURI 


St. Louis—WILLIAM G. GRUNER has 
resigned as vice president of the Mutual 
Bank and Trust Company to become execu- 
tive vice president of the Mid-West Cool- 
ers, Inc. 

St. Louis—SIDNEY L. ERWIN has been 
advanced to treasurer of the St. Louis Union 
Trust Company, succeeding the late Alex- 
ander Hamilton. 


NEW HAMPSHIRE 


Manchester—ARTHUR M. HEARD, for 
over 30 years president of the Amoskeag 
National Bank and lately chairman of the 
board, died last month at the age of 72. In 
1914 he was named a director of the Fed- 
eral Reserve Bank of Boston, and in 1930 
refused an offer of the governership of the 
Bank. He was also president of the Amos- 
keag Trust Company. 


NEW YORK 


Brooklyn—ALTON F. GILMORE has been 
made assistant secretary of the Brooklyn 
Trust Company. He is in charge of the 
mortgage department. JOHN R. MOHR, 
a vice president, died. He was in the trust 
department handling mortgages. 

Brooklyn—STEPHEN T. DUNNE, head 
of the trust department of the Brooklyn of- 
fice of Lawyers Trust Company, died last 
month. 

New York—FRED W. SHIBLEY has re- 
tired as vice president of the Bankers Trust 
Company after 18 years of service. 

New York—THOMAS F. BENNETT and 
JAMES F. DRAPER were promoted to vice 
presidencies of the Continental Bank and 
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Trust Company, and CARROLL J. HESTER 
was advanced to assistant vice president. 

New York—W. SPROULL GRAVES has 
been promoted to vice president of the 
Guaranty Trust Company. 

New York—MARC GARDNER has re- 
cently been elected assistant treasurer of 
the J. Henry Schroeder Co. 

Patchogue—EDWARD G. B. HUDSON 
has been elected president and director of 
the Patchogue Citizens Bank and Trust Com- 
pany. Mr. Hudson was at one time vice 
president of the Bank of America, New 
York, and when that institution merged 
with the National City Bank, he became an 
officer of that bank with which he remained 
associated for 17 years. 

Troy—SEYMOUR VAN SANTVOORD, 
founder and first president of the New York 
Trust Companies Association, died at the 
age of 80. He was president of the old 
Security Trust Company and the dean of 
the bar of Renselaer County. 


Utica—FREDERICK C. METZ, Jr., has 
been elected executive vice president of the 
First Citizens Bank and Trust Company 
having resigned as president of the Patcho- 
gue Citizens Bank and Trust Company. 


NORTH CAROLINA 


Lenoir—V. D. GUIRE has been made as- 
sistant trust officer of the Union National 
Bank. He is president of the Lenoir Ven- 
eer Co., and Chairman of the Caldwell 
County Board of Education, and has been 
Mayor of the city and clerk of the Supreme 
Court of the County. 


OHIO 


East Liverpool—GORDON E. STARKEY 
has resigned from the National Banking De- 
partment to become executive vice president 
of the Potters Bank and Trust Company. 

Steubenville—-GEORGE J. BARTHOLD 
has been elected president of the Miners & 
Mechanics Savings & Trust Company. 


OREGON 


Portland—CHARLES R. HARDING has 
been elected assistant vice president of the 
United States National Bank. 


PENNSYLVANIA 


Philadelphia—In last month’s issue, C. R. 
Powell was reported as connected with the 
Provident Trust Company of this city. The 
institution with which he is associated is the 
Provident Trust of Pittsburgh. We regret 
this inaccuracy. 
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Pittsburgh—GEORGE R. SAAS has been 
appointed to the newly created position of 
comptroller of the Colonial Trust Company. 
JOHN L. MEIGHEN has been elected aud- 
itor. 

Waynesburg—CHARLES C. CARTER has 
been elected vice president of the First 
National Bank and Trust Company, suc- 
ceeding the late Charles L. Mong. Mr. 
Carter is a prominent member of the Greene 
County Bar Association. 


WEST VIRGINIA 


Bluefield—L, A. HOOPER has been pro- 
moted to vice president of the First Na- 
tional Bank. L. F. ANDERSON has been 
named cashier to take over Mr. Hooper’s 
duties. 


Charleston—DANIEL MOHLER has been 
chosen president of the Charleston National 
Bank, succeeding Isaac Lowenstein. Mr. 
Mohler has been a practicing lawyer since 
1915. 


Wheeling—E. W. S. NEFF has been elect- 
ed president of the Citizens Mutual Trust 
Company. In addition to carrying on a suc- 
cessful hardware business, he is a member 
of the Wheeling City Council. CLYDE W. 
RICE was named vice president and cash- 
ier. 


TENNESSEE 


Nashville—JOE S. BYRD, vice president 
of the Commerce Union Bank, died recently 
at the age of 64. 


Nashville—WALKER H. GILL, vice presi- 
dent and trust officer of the Nashville Trust 
Company, died on November 23 at the age 
of 48. He practiced law before becoming 
trust officer of the American Trust Com- 
pany which later merged with the Nashville 
Trust. 


TEXAS 


Fort Worth—CAMPBELL SIMMONS, 
formerly cashier of the Home Bank and 
Trust Company of Winchester, is now con- 
nected with the Continental National Bank 
here. 


CANADA 


London, Ontario—H. E. GATES, vice 
president of the Canada Trust Company, 
died last month. Mr. Gates had been a 
well-known athlete and was very active in 
community affairs. 








Trust Institution Briefs 


Phoenix, Ariz.—Walter R. Bimson, presi- 
dent of the Valley National Bank, has been 
recently elected president of the Arizona 
Bankers Association. 

Sacramento, Calif.—California bankers 
generally approve of Governor-elect Olson’s 
choice of E. W. Wilson as State Superinten- 
dent of Banks. 

Mr. Wilson’s California banking career 
dates back to 1905 when he became a vice 
president of the old American National 
Bank, which merged into what is now the 
American Trust Company of San Francisco. 
Subsequently he served as vice president of 
the International Banking Co. and the Anglo 
California Trust Co. 

Washington, D. C.—William Prentiss, Jr., 
Chief National Bank Examiner of the 
Twelfth Federal Reserve District, has ten- 
dered his resignation to the Comptroller of 
Currency. The resignation was sent at 
about the same time the announcement was 
made of a transfer of Mr. Prentiss to the 
Ninth (Minneapolis) District. 

Tampa, Fla.—George Howell, president 
of the Florida Bankers Association and 
trust officer of the Exchange National Bank 
at Tampa, addressed the 22nd annual con- 
vention of the Florida Association of Real 
Estate Boards on November 28. 


South Bend, Ind.—The proposed St. Jos- 
eph Bank & Trust Co. has made application 
for a charter. The new institution is to be 
a consolidation of the St. Joseph County 
Savings Bank and the St. Joseph Loan and 
Trust Co. 

Lynn, Mass.—As a result of a merger 
with the Essex Trust Company, the Na- 
tional City Bank has closed its doors after 
84 years of service. 

Battle Creek, Mich.—The City National 
Bank and Trust Company has changed its 
title to First National Bank of Battle Creek. 

Kansas City, Mo.—E. G. Armstrong, Com- 
merce Trust Company, has been elected 
president of the National Association of 
Bank Auditors and Comptrollers. 

Buffalo, N. Y.—John N. Garver, vice presi- 
dent of the Manufacturers & Traders Trust 
Co., was recently on the Gabriel Heater na- 
tional broadcast program “We, the People.” 


St. Louis, Mo—Wm. L. Hemingway, 


president of the Mercantile-Commerce Bank 
& Trust Co., is the author of an interesting 
article appearing in the St. Louis Commerce, 
official publication of the St. Louis Chamber 
of Commerce. 
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New York, N. Y.—Five officers of the 
Bankers Trust Company who have just 
completed a quarter century of service with 
the bank, and John I. Downey, who has been 
associated with the bank as a director and 
officer since 1900, were honored recently at 
a dinner of the Quarter Century Club of the 
Bankers Trust Company at the University 
Club. 

The officers who have completed 25 years 
of service with the bank and have been ad- 
mitted to the club are: John I. Downey, vice 
president; R. B. Gahs, assistant treasurer; 
C. G. Haviland, assistant secretary; John 
F. Rath, assistant secretary; H. L. Simms, 
comptroller; and F. W. Bristow, assistant 
treasurer. 

S. Sloan Colt, president of Bankers Trust 
Company, presented mementos to the new 
members of the Quarter Century Club. 


Rockville Centre, L. I., N. Y.—The Nas- 
sau County National Bank of Rockville Cen- 
tre and the First National Bank of Roose- 
velt have been merged. The latter institu- 
tion began operating as a branch of the Nas- 
sau County National on November 29. No 
interruption in business was encountered. 
Resources of the united institutions are near 
six million. 

Cincinnati, O.—The First National Bank 
of Cincinnati is now occupying its new and 
enlarged quarters. The building and fix- 
tures are thoroughly modernized through- 
out and five additional stories were added 
to the building. 

Philadelphia, Pa.—Carl W. Fenninger, 
vice president of the Provident Trust Com- 
pany, has recently been elected a director 
of the Philadelphia store of John Wana- 
maker. 

Nashville, Tenn.—J. H. Tidman, trust of- 
ficer of the Commerce Union Bank, recently 
spoke at the meeting of the Nashville Asso- 
ciation of Life Underwriters on the “Func- 
tions of Trust Companies. 


Salt Lake City, Utah—Heber J. Grant, 
president of the Utah State National Bank 
and Zions’ Savings Bank & Trust Co., was 
honored by 200 business associates and close 
friends on his 82nd birthday. Mr. Grant 
started his career in the dual position of 
both janitor and bookkeeper in a small pion- 
eering bank. He is also president of a life 
insurance and fire insurance companies. 


Huntington, W. Va.—Homer Gebbardt, 
vice president and trust officer of the First 
Huntington National Bank and secretary of 
the West Virginia Bankers Association, 
spoke recently before the local Kiwanis Club. 












Che Orust Officers Library 


“To know that which lies before us in daily life 
is the prime wisdom”’—MILTON 


[TRUST COMPANIES MAGAZINE will be glad to 
furnish, upon inquiry, information as to literature on 
trust and related subjects. Such requests should state 
whether detailed reference works are desired or mere- 
ly brief discussions of the particular matter. The 
magazine will procure any books reviewed in these 
pages or others desired by readers.] 


Federal] Taxes on Estates, Trusts 


and Gifts, 1938-39 


ROBERT H. MONTGOMERY, C.P.A., Counsellor- 
at-Law, former president, N. Y. State Society of 
Certified Public Accountants. Ronald Press. 511 
pps. $7.50. 


This traditional volume justifies its latest 
revision not so much because of changes in 
the 1938 law, for they were comparatively 
few, but by the plethora of judicial pro- 
nouncements by the courts and Tax Board. 
As in the past, the author has coordinated 
in excellent style the provisions of the Rev- 
enue Act, the Treasury Regulations and Rul- 
ings, Court and Board decisions. Outstand- 
ing among new points discussed are the in- 
come tax on grantors of irrevocable trusts, 
the estate tax on different forms of insur- 
ance policies and settlements, valuation of 
stocks and the Treasury Regulations resolv- 
ing most statutory doubts against the tax- 
payer, and resulting in increased litigation. 


A very important feature is a chapter en- 
titled “Planning the Disposition of an Es- 
tate.” This inclusion is the result of the 
realization that, with estate and gift tax 
rates at their highest level in history, the 
selection of modes of disposition is a vital 
problem. Without doubt, this book is an 
invaluable aid to all concerned with the ad- 
ministration and conservation of estates. 


Federal 
1938-39 
ROBERT H. MONTGOMERY. Ronald Press Co., 


New York. 1260 pps. $10. ($15 for the two 
books.) 


Income Tax Handbook, 


The companion piece to “Estates, Trusts 
and Gifts” maintains the high standards set 
by earlier editions and reflects the author’s 
wealth of knowledge and experience as an 
accountant and tax expert. As in the for- 
mer works, Mr. Montgomery reasonably 
finds fault with many unsound, unfair and 
discriminatory provisions of the federal in- 
come tax law. 

This book, like its predecessors, is an ex- 
cellent aid in mitigating undue incidence of 
the tax burden, for the author’s views have 
been repeatedly upheld by the courts. As 
he so aptly phrased it in the 1936 edition, 
“it is silly to pay more than we owe, but 
we will pay more if we fail to acquaint our- 
selves with all of our rights and privileges.” 

a 


Future Interests and The Rule 
Against Perpetuities in Massachu- 
setts 


GUY NEWHALL, member of the Massachusetts 
Bar; author of Settlement of Estates and Fidu- 
ciary Law in Massachusetts; Legal Contributing 
Editor to Zrust Companies. Eugene W. Hildreth. 
160 pages. $2.00. 


In this treatise Mr. Newhall explains in 
clear and simple language the fundamental 
principles of this difficult and complicated 
subject. While the discussion is based on 
common law rules, the author has included 
all the leading Massachusetts decisions and 
important statutes, so as to make it avail- 
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able as an actual practice book for Massa- 
chusetts courts. It will be found equally 
useful to those in other common law juris- 
dictions since Massachusetts follows that 
law. Also, many cases from other states 
are cited. 


a , 


Bank Accounting and Audit Control 


JAMES E. POTTS, Auditor, First National Bank 
of Boston. Cambridge, Mass. Bankers Publish- 
ing Company. 202 pps. $4.00. 


This book is a study of accounting and 
audit control as applied to banking. It 
starts with a typical statement of a large 
bank. This is broken down into a more de- 
tailed list of accounts and each account is 
then traced back to the transactions which 
gave rise to it. In so doing the accounting 
procedure involved is studied and also the 
audit control factors which may be applica- 
ble in each case. 


The book is profusely illustrated with var- 
ious forms for audit control. It should be 
of value not only to the student of bank ac- 
counting but to comptrollers, auditors and 
bank executives in general as well as to 
public accountants and bank examiners. 


a 


Philosophical Background of Current 
Economic and Social Problems 


EVERETT DEAN MARTIN. American Bankers 
Association. 92 pps. 


This little volume represents three lec- 
tures delivered by Professor Martin before 
the summer session of the Graduate School 
of Banking this year. Two fundamental 
streams of thought—the classical and the 
romantic—are traced and their influence 
upon the form of government and current 
ideologies (fascism, communism, and naz- 
ism) are indicated. The classical, which 
holds that there is an essential relation be- 
tween freedom and reason, is true liberal- 
ism according to the writer. A planned 
economy is severely indicted because it 
must result in a loss of freedom. 


Fascism, communism, and nazism are 
recognized as being essentially alike in their 
aims and purposes. This volume is recom- 
mended as a very readable analysis of some 
basic truths which we are ail too prone to 
overlook in our haste to have the govern- 
ment assume the responsibility for the 
“more abundant life.” 

Reviewed by Dr. Jules Backman 
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Importance of Examination 


“Not only is the examination the most 
valuable tool of supervision; it is like- 
wise one of the best aids to bank direc- 
tors for effective exercise of their du- 
ties,” said Honorable Leo T. Crowley, 
Chairman, Federal Deposit Insurance 
Corporation, before the Indiana Banking 
Conference. Continuing he said: “I 
should like to emphasize the importance 
of detailed review by each bank’s board 
of directors of each report of examina- 
tion of that bank. Examiners’ comments 
on a bank’s policies should be of imme- 
diate concern to its directors, since it is 
to them that supervisors will look for 
correction of the bank’s criticized 
aspects. All agencies should address a 
copy of each report of examination to 
directors of the subject institution and 
require that directors review the report 
in detail at their following meeting, 
spreading both the report and their de- 
liberations in the minutes of that meet- 
ing. Delegation of a certain amount of 
authority and latitude to executive of- 
ficers by a bank’s directors is intended 
under our commercial banking set-up. 
It is unfair both to depositors and to 
executive officers, however, for directors 
to shirk or to disregard their duty to 
review periodically the officers’ exer- 
cise of their delegated authority as well 
as examiners’ reports of officers’ per- 
formance.” 

“Some insured banks have adopted a 
simple procedure which has considerable 
merit as a complement of supervisory 
examinations. The procedure calls for a 
semi-annual independent appraisal of 
the bank’s assets by the officers who 
acquired the assets. These analyses are 
primarily for the information of direc- 
tors, but are also made available to 
examiners when an examination begins. 
The advantages of this plan are apparent. 
It keeps the officers familiar with the 
assets for which they are responsible, 
gives the bank’s directors additional 
opinion concerning the condition of their 
institution, and furnishes a basis for 
negotiation which has practically elim- 
inated disagreement with examiners in 
banks which have tried it.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank ' 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association . 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—tTillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary Decisions 


Distribution—Construction of Will— 
Application of Lapsing Rule 


Wisconsin—Supreme Court 
Will of Campbell, 282 N. W. 58. 


Testator died in 1931. By his will, which 
was executed in 1920, he gave his estate to 
his wife for life, remainder to his three 
sons and one daughter. One of the sons had 
disappeared, and the will provided that if 
he was not heard from for a reasonable 
time, his share should be held in trust for 
the education and support of his two chil- 
dren. The missing son reappeared in 1928, 
but died later in the same year. In the 
meantime the testator himself had spent 
some $6000 upon the education of the two 
grandchildren. Section 238.13, Wisconsin 
Statutes, provides that any property de- 
vised or bequeathed to a child of a testator 
shall go to the issue of such child if the 
latter predeceases the testator and no con- 
trary disposition is made by the will. In 
proceedings brought for the construction of 
the will, it was claimed that the grandchil- 
dren had already received all that the tes- 
tator intended, and that the estate should 
be divided among the three remaining chil- 
dren of the testator. 

HELD: Since the missing son returned 
before the testator’s death, the executors 
had no function to perform with reference 
to the education of the grandchildren. The 
provisions as to their education, therefore, 
drop out of consideration, and the situation 
is the ordinary one of a beneficiary pre- 
deceasing the testator, in which case the 
statute steps in and passes the legacy on to 
the children of the beneficiary. The grand- 
children are therefore entitled to one fourth 
of the estate. If the testator desired a dif- 
ferent result, he should have made a new 
will after his missing son returned. 

a 

The Seneca County (Ohio) Bar Associa- 
tion is beginning a campaign against the 
administration of estates by banks, and is 
seeking repeal of the State law giving this 
power to trust institutions. 
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Distribution—Enforcement of Con- 
tract to Devise 


North Carolina—Supreme Court 
Chambers v. Byers, 214 N. C. 373. 


In the year 1885, John R. Tucker and 
wife, Isabelle, entered into a written con- 
tract with the father of Lucy Bowers, then 
three years of age. The contract provided 
for the adoption of the child and, in addi- 
tion, contained the following provision: 


“And we, the said John and Isabelle Tucker, 
covenant and agree to adopt the said Lucy Bow- 
ers as our own child, and we do still further agree 
to make said Lucy Bowers our sole and only heir 
to what we may die possessed of.” 


Following the death of Tucker and his 
wife, Lucy Bowers, then having become of 
age and living in their home as their adopt- 
ed daughter, remained in possession of the 
real estate owned by the Tuckers at the 
time of their death. An action was insti- 
tuted by the administratrix to sell the land 
to make assets for the payment of debts, 
and all the heirs at law of the Tuckers were 
made parties to the suit together with Lucy 
Bowers. 


HELD: That the agreement was a valid 
contract to devise and was sufficiently defin- 
ite and certain for a court of equity to de- 
cree specific performance by declaring the 
heirs at law trustees for the benefit of the 
adopted child, and decreeing specific per- 
formance. Although the claimant was not 
a party to the agreement made between her 
father and the deceased, as it was made for 
her benefit, she was entitled to claim there- 
under. 

The Court reviewed decisions from several 
other states passing upon similar contracts 
of adoption which, although not conforming 
with the statutory provisions regulating the 
adoption of minors, were sufficiently defin- 
ite as an agreement to devise property as 
to be subject to a decree in equity. Some 
of these decisions are referred to in 27 A. 
L. R. 1825. 
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Distribution—Extent of Executor’s 
Authority to Determine Beneficia- 
ries 


Ontario—The Court of Appeal 
Re Hayes (1938) O. W. N. 417. 


This was an application for the opinion 
of the Court as to the proper interpretation 
of the following clause contained in a Will: 
“All my estate remaining at the death of 
my said wife, I give to my said executors 
with absolute power and authority to them 
to distribute and divide the same amongst 
such persons, objects or benevolences as to 
them may seem best, this power to my ex- 
ecutors to be unrestricted.” 


The question was whether the executors 
of the estate of the deceased testator had 
by virtue of this clause the right to retain 
the residue for themselves. 


HELD: The closing phrase in the clause, 
that the power given the executors was to 
be unrestricted, prevented any other inter- 
pretation to be given than that their power 
extended to permitting them to “distribute” 
it among themselves. 


a ooo 


Investment Powers—Guardian’s Re- 
tention of Nonlegal Investments— 
Duty Differs From That ofa Trus- 
tee 


Wisconsin—Supreme Court 
Guardianship of Paulsen, 282 N. W. 36. 


Anna D. Paulsen became insane in 1918 
and was placed under guardianship. Among 
her assets were certain shares of bank stock, 
appraised at $3,750, which were not. an in- 
vestment authorized by statute for. trust 
funds.. The guardian retained the stock un- 
til 1933, when the bank failed and the guar- 
dian was obliged to pay an assessment of 
$2,739. In each year of the guardianship 
up to and including 1928, he showed the 
stock as an investment in his annual report, 
and the reports were indorsed by the county 
judge: “Examined, approved and allowed to 
be entered of record”; but no hearings were 
held on the accounts. After 1929 the stock 
was not salable. Section 319.29, Wisconsin 
Statutes, provides that a guardian may sell 
personal property of his ward upon order 
of the court after notice and hearing. Upon 
the settlement of the ‘guardian’s final ac- 
count, 4 guardian ad litem’ was appointed, 

ho sought to surcharge the’ accountant 
Pee ok amount of the’loss because of the 
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guardian’s failure to convert the investment 
into securities legal for trust funds. 


HELD: (1) The situation of a guardian 
differs materially from that of a trustee, 
because he is a mere custodian or curator 
of the ward’s property. Title remains in 
the ward, and the guardian has only such 
authority over the property as is conferred 
on him by statute. In view of Section 319.29 
of the Statutes, the guardian not only is 
under no duty, but he has no power, to sell 
the ward’s property without court approval, 
even though it consists of nonlegal securi- 
ties. Therefore the guardian’s failure to 
sell was no violation of duty. In this re- 
spect the case of Guardianship of Farness, 
225 Wis. 383, 273 N. W. 522 (Trust Com- 
panies, July, 1987, page 120) is overruled. 


(2) The guardian must, however, exer- 
cise reasonable diligence and care for the 
conservation of the estate, and he is still 
chargeable if his failure to obtain court 
authorization for the sale of the stock was ~ 
due to lack of diligence. Here, the court’s 
annual approval of his accounts, though 
made in an ex parte manner, and not bind- 
ing on the ward, justified the guardian in 
believing that his retention of the stock was 
proper; and by the time the court discon- 
tinued indorsing such approval on the ac- 
counts, the stock was no longer salable. 
Thus there is no basis for charging the 
guardian with negligence, and his account 
should be allowed. 

Oe 
Life Tenant and Remainderman— 
Rule Against Amortization Af- 
firmed—National Bank Governed 


by State Law 


Kentucky—Court of Appeals 


Liberty National Bank & Trust Company v. 
Loomis, et al., Decided November 18, 19388—Not 
yet reported. 


An action was brought by Liberty Na- 
tional Bank & Trust Company, Trustee un- 
der the will of Loomis, against life bene- 
ficiaries of a trust created by the will, for 
a judicial determination of the question 
whether the life tenants were entitled to all 
income from trust property after deducting 
expenses of administration, or were entitled 
to such income only after the Trustee amor- 
tized out of the income so much of the price 
paid by the Trustee for securities as exceed- 
ed the par value of the. securities. 


It was the contention of the Trustee that: 
- (1y Theearlier ‘decision in Hite v. Hite, 
93 Ky. 257, 20 S. W. 778,;-to the‘effect that 
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the Trustee was without authority to amor- 
tize premiums paid for securities, should 
be overruled, and 

(2) In any event, the Trustee, being a na- 
tional banking association, was not required 
to follow the rule as announced by the Ken- 
tucky Courts, but should follow decisions of 
the Federal Courts to the effect that pre- 
miums paid for securities should be amor- 
tized out of income. 

Upon appeal from the judgment of the 
Chancellor to the effect that the Trustee 
was without authority to amortize premiums 
paid for securities, the Court of Appeals af- 
firmed that judgment, and in so doing, 

HELD: (1) That its former decision in 
Hite v. Hite constituted a rule of property, 
and under the doctrine of stare decisis, the 
case should not be overruled; 

(2) That in the practical administration 
of trust estates by corporate and individual 
trustees, the rule against amortizing prem- 
iums paid for securities represented the 
practical course to be followed; and 

(3) That a national banking association 
doing business in Kentucky was required to 
administer trust estates in its possession in 
accordance with the law announced by the 
Kentucky Court. 
es 0 


Mortgages — Heirs Are Necessary 
Parties in Action to Foreclose Mort- 
gage Obtained by Decedent 


Kansas—Supreme Court 
Phillips v. Parker, 148 Kan. 474. 


A mortgagor of real property died inte- 
state, leaving heirs, and an administrator 
was appointed. The mortgagees brought 
suit on the note and to foreclose the mort- 
gage, making the administrator the only de- 
fendant, and obtained judgment by default. 
Upon an examination of the petition, ser- 
vice, judgment and decree in that action, it 
is 

HELD: that the action was against the 
administrator in his representative capacity 
only. 

When a mortgagor of real property dies 
intestate, leaving heirs, such heirs are in- 
dispensable parties in an action to foreclose 
the mortgage. A judgment in such an ac- 
tion against the administrator in his repre- 
sentative capacity only is insufficent to sus- 
tain a decree foreclosing the mortgage, and 
such decree, and a sheriff’s sale and sher- 
iff’s deed based thereon, are void for the 
lack of proper parties. The purchase by 
the mortgagee at such sheriff’s sale is not a 
payment of the note. 
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The void foreclosure decree, sale and sher- 
iff’s deed referred to in the preceding para- 
graph are not a bar to a subsequent action 
by the mortgagee against the heirs of the 
mortgagor and their grantees to foreclose 
the mortgage. 

G. S. 1935, 60-3460, to the effect that real 
property once sold under a mortgage is not 
subject to sale a second time under the same 
or any inferior lien, has no application when 
the first sale is void. 
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Powers—Limitations—Duty of Ex- 
ecutor as to Testator’s Uncompleted 
Contracts 


Judicial Committee of the Privy Council 
Angullia v. Estate and Trust Agencies Limited, 
(1938) 3 W. W. R. 113. 


On July 15th, 1927, Y entered into a 
contract with H, a building contractor, for 
the erection on certain lands of Y, of build- 
ings at a cost of $44,572. On July 18, 1928, 
when about three-quarters of this work had 
been completed, Y died. H had been paid 
$28,000 of the contract price and about 
$5,000 more had already been earned at the 
time of Y’s death. A document which pur- 
ported to be Y’s will was admitted to pro- 
bate and probate was granted on Septem- 
ber 10, 1928, to plaintiff who was thereby 
appointed sole executor. Plaintiff thereup- 
on proceeded to administer the estate and 
in his capacity as executor paid the balance 
of the contract price to H who had in the 
meantime completed the building in accord- 
ance with the contract. To provide the sum 
due to the contractor, Plaintiff, as executor, 
mortgaged part of the estate and subse- 
quently paid $3,702 by way of interest on 
the mortgage. 

On January 7th, 1932, probate of the will 
was revoked by the Court on the ground 
that the same had not been properly ex- 
ecuted and thereupon the defendants were 
appointed administrators of Y’s estate. In 
the accounts submitted for the approval of 
the Court, plaintiff credited himself with the 
two payments referred to. 

HELD: The sums paid out by Plaintiff, 
as executor, to the contractor and by way 
of interest on the mortgage, were properly 
payable out of the estate and Plaintiff was 
entitled to be credited in his accounts with 
the amounts so paid. 

“Prima facie it is the duty of a legal per- 
sonal representative to perform all con- 
tracts of his testator or intestate as the 
case may be that can be enforced against 
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him whether by way of specific performance 
or otherwise. If the contract be one that 
cannot be enforced against him for any rea- 
son such as the Statute of Frauds and is one 
that it would be disadvantageous to the es- 
tate to perform, it is a different matter. 

“It was the duty of the plaintiff, as the 
apparent legal personal representative of 
the intestate, to honor the intestate’s obli- 
gations under the contract in question un- 
less an opportunity presented itself of com- 
ing to some arrangement with the builder 
that would be of advantage to the estate 
that he was administering. There is no evi- 
dence that any such opportunity did in fact 
present itself, and the onus of proving the 
existence of such an opportunity lay . 
upon the defendants.” 
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Real Property—Equitable Conversion 
Results Only From Absolute Direc- 
tion to Sell—Interest Subject to 
Attachment 


Kansas—-Supreme Court 


Koelliker v. Denkinger, 148 Kan. 502. 


Testator’s will provided as follows: 


*‘All of the residue of my estate, of every kind, 
nature, and description, I will and bequeath to 
Louisa Denkinger and Wesley S. Denkinger, as 
trustees, for the following purposes, viz.: to man- 
age, control, and otherwise handle the farm land, 
to rent the same as they deem best, either to 
themselves or to anyone else, to keep the taxes 
well paid on the land, to keep the improvements 
in good repair and well insured and from the net 
income from such property a division shall be 
made each year, if possible, one half to go to my 
wife, and one half to be divided equally among 
my six children. It is my will that the above- 
named trustees sell the northwest quarter of sec- 
tion twenty (20), township (2), range nineteen 
(19), in Doniphan county, Kansas, whenever they 
can get a reasonable price for such land, and said 
trustees are hereby invested with full power to 
sell and convey by deed the land last above de- 
scribed, the proceeds from such sale to be divided 
equally among my children. 

“At the death of my wife, Louisa Denkinger, 
this trust shall terminate and cease and the resi- 
due or remainder of my estate is to be divided 
equally among my children. 


Creditors attached the interest of Cora E. 
Koelliker (one of the children) in the Doni- 
phan County land. She contended that un- 
der the doctrine of equitable conversion the 
Doniphan County land should be considered 
as personal property in the hands of the 
trustees and that she had no interest in 
the land but only an equitable right to re- 
ceive a share of the proceeds when the land 
should be sold and further that she had 
merely a contingent remainder which was 
not subject to attachment. 
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HELD: The doctrine of equitable conver- 
sion is not applicable unless there is a clear 
and imperative direction in the will to sell 
the land for money. If the direction to sell 
the land is left to the option, discretion or 
choice of the trustees, then no equitable 
conversion will take place, because no duty 
to make the change rests upon them. ‘ 

Under the law. of this state the general 
rule is that any interest a person may have 
in property, vested or contingent, legal or 
equitable, may, in a proper case, be subject 
to attachment and garnishment, and may 
be levied upon and sold under execution. 

Under the provisions of the will quoted 
in the opinion, the judgment debtor, Cora 
Koelliker, took a vested remainder, subject 
to being divested by her death before the 
life tenant. 
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Taxation—Estate—Method of Val- 
uation of Stock—Deductibility of 
Charitable Pledge 


United States—Circuit Court of Appeals, 
Fourth Circuit 


Helvering, Commissioner of Internal Revenue v. 
Safe Deposit & Trust Co. of Baltimore, 95 Federal 
2d, 806. 


The petition for review presents two 
questions which arise in determining the 
value of the net estate of a decedent subject 
to the federal estate tax under sections 302 
and 303 of the Revenue Act of 1926, 44 Stat. 
9, 70, 72: (1) Whether the value of a block 
of shares of stock, on the date of decedent’s 
death, must be determined by ascertaining 
the market value on that date of a single 
share, in accordance with Article 13 of Reg- 
ulations 80 promulgated under the Revenue 
Acts of 1926 and 1932; and (2) whether the 
amount of a pledge of a contribution by the 
decedent to a charitable organization, paid 
after his death, may be deducted from the 
value of the gross estate. 
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HELD: Article 13 of Regulations 80, 
promulgated under the Revenue Acts of 1926 
and 1932, in this case makes determination 
of the fair market value of a large block 
of shares impossible because it declares that 
the size of the holding is not a relevant 
factor and should not be considered in the 
determination of value; and further pro- 
vides that if there are no sales on the date 
of death, then the nearest sale in point of 
time whether before or after death shall 
control. 

Pledge of a contribution by decedent to a 
charitable organization paid after his death 
is within the statutory terms of a claim 
against the estate. 

Reported by R. P. Biechele 
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Taxation—Estate—California 
munity Property 
United States—Circuit Court of Appeals, 
Ninth Circuit 


United States v. Goodyear, Fed. (2d) ——, 
C. C .H. Par. 9532 (C. C. A. 9, Oct. 18, 1938). 


Com- 


In 1931 Goodyear and wife, California 
residents, entered into an agreement, effect 
of which was to transfer from husband to 
wife such interest in their community prop- 
erty as would vest in her a.present, exist- 
ing and equal interest. Property in ques- 
tion had been acquired prior to July 29, 1927, 
effective date of Civil Code Sec. 161 (a) pro- 
viding that respective interests of husband 
and wife in community property are pres- 
ent, existing and equal, the wife’s interest 
in community property prior to that date 
having been held in numerous decisions to 
be something in nature of expectancy of an 
heir and not vested interest. On Goodyear’s 
death in 1933, question was whether only 
one-half or whole of community property of 
spouses was subject to estate tax. Judgment 
taxing only one-half affirmed. 

HELD: (1) Ownership of property is 
determined by local law; (2) effect of 1931 
grant was to change wife’s expectancy to 
present and equal interest; (3) rights or in- 
terests retained by husband in property 
transferred did not subject it to taxation un- 
der 302 (c) of 1926 Act. Statutory right 
of management and control vested in hus- 
band is not equivalent of retention of pos- 
session or enjoyment referred to under 302 
(c); (4) all debts (not merely one-half) for 
which decedent was personally obligated 
were deductible from taxable estate. 

Dissenting opinion of Stephens, J., refers 
to Sampson v. Welch, 23 Fed. Supp. 271, 
D. C. Cal. 1938, and Bigelow v. Commis- 


TRUST COMPANIES 


sioner, 38 B. T. A., page 377, 1938, which 
adopt different view concerning similar 
transfers. 
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Wills—Probate—Validity When Ex- 
ecuted As Part Of Initiation 


Florida—Supreme Court 


In re Sharp’s Estate, 183 So. 470. 
den. Oct. 10, 1938. 


Rehearing 


H. Lee Sharp was initiated as a member 
of a Lodge of Scottish Rite Masons and 
as a part of the ceremony was required 
to execute a will. Upon his death his son 
contested the will upon the ground that its 
execution was mere form and that testa- 
mentary intent was absent. It was also 
urged that the instrument became a Lodge 
document over which the signer had no 
control and therefore that it lacked the 
ambulatory character essential to the valid- 
ity of a will. 


HELD: The cause remanded for further 
evidence as to whether the maker had the 
right to possession of the instrument so as 
to permit its revocation by destruction, and 
whether the maker signed the instrument 
with testamentary intent or merely in com- 
pliance with ritual of the Lodge. Such evi- 
dence should show whether the maker had 
in mind the details of his business, the 
items of his property and the claims of 
others to his consideration. Vickery v. 
Vickery, 126 Fla. 294, 170 So. 745 (Trust 
Companies Jan. 1937), dealing with a will 
executed under like circumstances was not 
cited. 


Public Relations Agency 


Glenn Griswold, recently resigned as pub- 
lisher of Business Week, announces the 
formation of Glenn Griswold Associates for 
the practice of public relations, specializing 
in the industrial field. Principal offices have 
been opened in the McGraw-Hill Building, 
330 West 42nd Street, New York, with a 
branch office at 520 North Michigan Ave- 
nue, Chicago. 

He was financial editor of the Chicago 
Examiner and Chicago Tribune and then es- 
tablished a successful public relations busi- 
ness in Chicago. He left this work to or- 
ganize the Chicago Journal of Commerce 
and was editor of that business daily for 
ten years. In 1931 Mr. Griswold became 
vice president of the Fox Film Corporation 
in charge of public relations. and advertis- 
ing. 
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